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(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether appellants may be deported under warrants of 
deportation which fail to specify the place of deportation in the face 
of (a) administrative regulations which require the district director 
of the Immigration and Naturalization Service to designate the 
country to which an alien shall be deported; (b) Section 243 (a) of 
the Immigration and Nationality Act which requires the Attorney 
General to direct the deportation of aliens to specified countries; and 
(c) the 5th Amendment to the Constitution of the United States. 


2. Whether the British Crown Colony of Hong Kong may be 
regarded as a "country" within the meaning of the deportation provi- 
sions of the Immigration and Nationality Act. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
STATUTES AND REGULATIONS 
SUMMARY OF ARGUMENT 


A REVIEW OF THE ADMINISTRATIVE PROCEEDING 
TO DEPORT AN ALIEN é : 


ARGUMENT: 


I, The Regulation Requires that the Country to 
Which the Alien is to be Deported be 
Designated in the Warrant of Deportation 


A Warrant of Deportation Which Fails to 
Specify the Country to Which an Alien is to be 
Deported is Defective on its Face and is Void 


Hong Kong is Not a Country Within the 
Meaning of the Immigration and Nationality Act 


A. Legislative Background 


B. A Determination that a Colony is a Country 
When it is Politically Dependent Upon a 
Governing Country and Has No Status as an 
International Person Does Not Serve the 
Legislative Purpose Intended by the Im- 
migration and Nationality Act ; 


A Colony Which is Politically Dependent Upon 
A Governing Country and Which Has No Status 
As an International Person is not a Country 
Within the Meaning of the Immigration and 
Nationality Act : A : ; Diet: 


A Reversal Of the Decision Below, on the Facts 
Of the Present Case, Will Not Defeat the 
Purposes of the Immigration and Nationality Act 


CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 


This is an appeal from an order granting summary judgment for 
defendant below entered on February 15, 1960. The jurisdiction of the 
District Court was invoked under the Declaratory Judgment Act (28 
U.S.C. 2201) and the Administrative Procedure Act (5 U.S.C. 1009). 
This Court has jurisdiction of this appeal under 28 U.S.C! 1291. 
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STATEMENT OF THE CASE 


Appellants are each natives and citizens of China who entered the 
United States as nonimmigrant crewmen and have overstayed their per- 
mission to remain (J.A. 13). Orders of deportation have been entered 
against them upon the ground that they remained longer than permitted. 
Following the entry of the orders of deportation, appellee issued warrants, 
on April 30, 1959, as to appellant Ying, and on July 17, 1959, as to appellant 
Liang, directing that the appellants be taken into custody under the authority 
of such warrants and deported "pursuant to law" (J.A. 6, 9). The warrants 
failed to state the country to which appellants were to be deported. On 
October 9, 1959, they were each served with a "Notice to Alien of Country 
To Which His Deportation Has Been Directed and Penalty for Reentry With- 
out Permission" which stated: 

"Pursuant to the order of deportation in your case and Section 

243 of the Immigration and Nationality Act, your deportation 
to Hong Kong has been directed * * *."" (J.A. 5) 

Following the notice of the proposed deportation, appellants insti- 
tuted the action below to obtain a judgment declaring (1) that the warrants 
of deportation are in violation of the appellee's regulations, of the Immigra- 
tion and Nationality Act, and of the Fifth Amendment of the Constitution of 
the United States, and that the order directing their deportation to Hong Kong 
is void in that Hong Kong is not a country within the meaning of the Immigra- 
tion and Nationality Act (J.A. 2). 


Upon cross motions for summary judgment, the Court below en- 
tered summary judgment for the appellee (J.A. 16), ruling that the appellants 
are not prejudiced by the failure of the warrants to specify the place to which 
they are to be deported and that, in the sense in which the term is used inthe 
Immigration and Nationality Act, Hong Kong is a country (J.A. 15). This ap- 
peal followed. 


3 
STATEMENT OF POINTS 


1. The Court below erred in upholding the warrants] of deporta- 
tion, notwithstanding the fact that the warrants, contrary to 8'Code of 
Federal Regulations 243, implementing Section 243 of the Immigration and 
Nationality Act, failed to specify the country to which the appellants were 
to be deported. 


2. The Court below erred in ruling that the British Crown Colony 


of Hong Kong is a "country" within the meaning of Section 243 of the Im- 


migration and Nationality Act, 8 U.S.C. 1253. 


STATUTES AND REGULATIONS 


Section 243 of the Immigration and Nationality Act (8 U.S.C. 1253) 


provides in pertinent part: 


"Sec. 243. (a) * * * deportation of such alien shall be directed 
to any country of which such alien is a subject, national, or 
citizen if such country is willing to accept him into its terri- 
tory. If the government of such country fails finally|to advise 
the Attorney General or the alien within three months follow- 
ing the date of original inquiry, or within such other) period 
as the Attorney General shall deem reasonable under the cir- 
cumstances in a particular case, whether that government 
will or will not accept such alien into its territory, then such 
deportation shall be directed by the Attorney General within 
his discretion and without necessarily giving any priority or 
preference because of their order as herein set forth either - 


(1) to the country from which such alien last entered the 
United States; 


(2) to the country in which is located the foreign port at which 
such alien embarked for the United States or for foreign con- 
tiguous territory; 

(3) to the country in which he was born; 

(4) to the country in which the place of his birth is situated 
at the time he is ordered deported; 


(5) to any country in which he resided prior to entering the 
country from which he entered the United States; 


(6) to the country which had sovereignty over the birth- 
place of the alien at the time of his birth; or 
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'(7) if deportation to any of the foregoing places or countries 
is impracticable, inadvisable, or impossible, then to any 
country which is willing to accept such alien into its territory. 


"(b) If the United States is at war and the deportation, in ac- 
cordance with the provisions of subsection (a), of any alien 
who is deportable under any law of the United States shall be 
found by the Attorney General to be impracticable, inadvis- 
able, inconvenient, or impossible because of enemy occupa- 
tion of the country from which such alien came or wherein 
is located the foreign port at which he embarked for the United 
States or because of reasons connected with the war, such 
alien may, in the discretion of the Attorney General, be de- 
ported as follows: 


™(1) if such alien is a citizen or subject of a country whose 
recognized government is in exile, to the country in which is 
located that government in exile, if that country will permit 
him to enter its territory; or 


(2) if such alien is a citizen or subject of a country whose 
recognized government is not in exile, then to a country or 
any political or territorial subdivision thereof which is prox- 
imate to the country of which the alien is a citizen or subject, 


or, with the consent of the country of which the alien is a cit- 
izen or subject, to any other country." 


8 Code of [Federal Regulations provides under Part 243 as follows: 
"Part 243 - Deportation of Aliens in the United States 


"§243.1 Issuance of warrants of deportation; country to which 
alien shall be deported; cost of detention; care and attention 
of alien - (a) Issuance. A warrant of deportation shall be 
based upon the final order of deportation and shall be issued 
by a district director or an immigration officer acting for him. 


(bp) Determination of place and cost of deportation, and nec- 
essity for attendants. District directors shall exercise the 
authority contained in section 243 of the Immigration and 
Nationality Act to designate the country to which, and at 
whose expense an alien in the United States shall be deported, 
and to determine when an alien's mental or physical condition 
requires the employment of a person to accompany the alien. 


"§243.3 Execution of warrants of deportation - (a) Taking 
alien intoicustody. Upon the issuance of a warrant of deporta- 
tion or as soon thereafter as the circumstances of the case 
require, the alien, if not in the physical custody of the Serv- 
ice, shall be taken into custody under the authority of such 
warrant of deportation and deported. 
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SUMMARY OF ARGUMENT 


The requirement that a warrant of deportation name the country 
to which an alien shall be deported has been imposed judicially at least 
since 1912 (Ex Parte Yabucanin, 199 Fed. 365, 366), has been recognized 


and accepted without relevant change through successive cha 


nges in the 


immigration statutes (cf. Act of February 5, 1917, 39 Stat. 874, 890, 
8 U.S.C. 156) (Internal Security Act of 1950, 64 Stat. 987, 8 U.S.C. Supp. V 


156a) [Immigration and Nationality Act of 1952, 66 Stat. 163, 
8 U.S.C. 1253 (a)], has long been accepted as a requirement 
gration and Naturalization Service (see Immigration Manual, 
7100.1, dated August 1, 1950, published February, 1951), and 


required by the administrative regulations [8 C.F.R. 243.1 (1 


212, 213, 

by the Immi- 
1946 ed., p. 

is presently 
958 ed.)]. 


In these circumstances, the failure to specify the name of the 


country to which the appellants are to be deported is in violation of the 


administrative regulations, as well as of the statute as it is t 


Such a violation renders the warrant of deportation defective 


The fact that appellants were otherwise notified the 


o be construed. 
and void. 


name of the 


place to which they were to be deported does not give validity to the war- 


rant. For the purpose of the warrant is to vest in the enforcement officer 


his authority to take an alien into custody and to deport him t 


fo a proper 


place. 8C.F.R. 243.3 (1958 ed.). If it is insufficient on its face, as are 
the present warrants, the enforcement officer is without jurisdiction to 


deport the alien. 


Apart from the issue of the validity of the warrants 
the deportation of the appellants to Hong Kong is not authoriz 


of deportation, 
ed by the Im- 


migration and Nationality Act of 1952. That Act requires that deportation 


be made to acountry. The legislative history of the relevant 
comparison of the word country with the use of other related 
statute, and the underlying purpose of the statute indicate tha 


_ country was intended to be used interchangeably with the wor 


language, a 
terms in the 
t the term 


d nation, and 
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that it was meant to refer to that political entity with which the United 
States negotiates for the removal of a deportable alien from this country, 
namely, an international person. A construction that the term country 
includes political subdivisions, colonies, and cities, of other countries 
will result in rendering the deportation of aliens from the United States 
more difficult and will defeat the purposes of the deportation provision 
of the Immigration and Nationality Act. 


In the circumstances of the present case, the purpose of the Act 
will not be unmet by reversing the decision below that Hong Kong is a 
country within the meaning of the statute. The appellants will nonetheless 
be deportable to the United Kingdom of Great Britain. Where that govern- 
ment chooses to receive the appellants is a matter of concern, the second 
sentence of 8 U.S.C. 1253(a) excepted, only to the deported aliens and to the 
receiving country. 


A REVIEW OF THE ADMINISTRATIVE 
PROCEEDING TO DEPORT AN ALIEN 
Present practice. A proceeding to deport an alien in the United 

States begins with the issuance of an "Order to Show Cause and Notice of 
Hearing” which is served upon the alien. The Order states the nature, the 
legal authority for the proceeding and a statement of charges against the 
alien, supported by factual allegations and statutory citations. The Notice 
fixes a date for a hearing.? 8 C.F.R. 242.1 (1958 ed.). The hearing is 
held before a special inquiry officer who has the authority upon reasonable, 
substantial and probative evidence to make findings of deportability and to 
enter an order that the alien be deported from the United States. 8 C.F.R. 
242.8-19 (1958 ed.).: This order is final unless certified or appealed to the 
Board of Immigration Appeals, 8 C.F.R. 242.20 (1958 ed.), and after such 
administrative appeal, unless judicial review is sought. Shaughnessy v. 
Pedreiro, 349 U.S. 48. 


1 A warrant of arrest may be issued at the commencement of the proceeding or 
up to a specified time thereafter. Its function is to permit the detention of the alien. 
See 8 C.F.R. 242.2 (1958 ed.) and Carlson v. Landon, 342 U.S. 524. It is to be 
distinguished from the warrant of deportation, infra. 
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After a final order of deportation has been entered by the special 
inquiry officer and any appeals exhausted, the district director of the Im- 
migration and Naturalization Service, or an officer acting on his behalf, 
issues a "warrant of deportation". 8 C.F.R. 243.1 (1958 ed.).) Upon the 
issuance of the warrant of deportation, the alien, if not in the |physical 
custody of the Service, is taken into ''such custody under the authority of 
such warrant of deportation and deported". 8 C.F.R. 243 (1958 ed.). 


In a subparagraph of the section of the regulation which provides 
for the issuance of the warrant of deportation, the district director is 
vested with the "authority contained in Section 243 of the Immigration and 
Nationality Act to designate the country to which, and at whose expense, 
an alien in the United States shall be deported * * *." 


Prior practice and legislative and administrative history. For 


many years, the practice of the Immigration and Naturalization Service 
was to designate the place of deportation in the warrant of deportation. 
Although the regulations did not expressly require that the warrant name 
the place of deportation (see 8 C.F.R., Part 105.12, 1943 edition through 
1949 edition), the Service's Immigration Manual (1946 edition), which sets 
forth its policy and practice, declared as recently as 1951 that the warrant 
of deportation "is to state the place to which the alien is to be deported", 
citing Secs. 19, 20 of the Immigration Act of 1917, 8 U.S.C. 155, 156, to- 


gether with Ex Parte Callow, 240 Fed. 212, and Ex Parte Yabucanin, 199 
Fed. 365. See Page 7100.1, dated August 1, 1950, published FMebruary, 1951. 


The Internal Security Act of 1950, 64 Stat. 987, 8 U.S.C. 156, mod- 
ified the deportation provisions of the Immigration Act of 19117, 39 Stat. 874, 
890, 8 U.S.C. 155, 156, by enlarging the number of places to which an alien 
could be deported, but no changes were made which affected the form ofthe 
warrant of deportation. Nor were any such changes made in the Immigra- 
tion and Nationality Act of 1952, 66 Stat. 212, 8 U.S.C. Compare 8 U.S.C. 
1253 with 8 U.S.C. 156, and 8 U.S.C. 156, amended. 
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Moreover, prior to the enactment of either the Internal Security 
Act or the Immigration and Nationality Act of 1952, Congress conducted 
an exhaustive review of immigration practices, including deportation pro- 
cedures. See S. Rep. 1515, 81st Cong., 2nd Sess. The report specifically 
described the warrant of deportation, analyzed its function, and reported 
"many complications" relating to the execution of the warrant. (See pp. 
628-635). But nowhere in the report is any suggestion made that the form 
of the warrant of deportation, or in particular, that the practice of desig- 
nating the place of deportation on the face of the warrant presented a prob- 
lem or required modification. 


Similarly, the legislative reports which accompanied the enact- 
ment of the Internal’ Security Act and the Immigration and Nationality Act 
fail to reveal any congressional doubt as to the propriety of the form of 
the warrant of deportation. In H. Rep. 1192, 81st Cong., 1st Sess., on 
H.R. 10 (which became a part of the Internal Security Act), the House Com- 
mittee on the Judiciary explained at length the reasons for "rewriting the 
existing first sentence of Section 20 of the Immigration Act of 1917" (pp. 
4-5). The report states that (p.7): 

"there were some 3,278 warrants of deportation which 
had been issued over a period of years and that were 
not enforceable* * *because of failure or refusal of 
foreign governments to grant passports for their re- 
turn and, in some instances, by refusal of the aliens 
themselves to cooperate, or to take steps to obtain 
travel documents or to leave the United States even 
though they had been ordered deported." (Under- 
scoring supplied.) 

Although various judicial decisions were cited by the report 
(pp. 4-5) as "show(ing) * * * the difficulty which has been had with (the) 
construction” of the previous statutory language, neither Ex Parte Callow, 


supra, or Ex Parte Yabucanin, supra, were mentioned, nor was the rule 
adopted in those decisions criticized. TheSenate Report(No. 2369 (pp. 14- 
15) accompanying S. 4037, 81st Cong., 2nd Sess.), as well as the subsequent 
reports on the Immigration and Nationality Act of 1952 (H. Rep. 1365, 82nd 
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Cong., 2nd Sess., and S. Rep. 1137, 82nd Cong., 2nd Sess.) are bare of 


2 


. 


discussion of the issue 


Following the enactment of the Internal Security Act, 


the Service 


amended the deportation regulations to provide (at 8 C.F.R. 1951, Supp. 


152.2) under the heading "Issuance and Execution of Warrants 
tion" that certain officers "shall have the authority to issue a 
deportation in any case in which an order of deportation has b 


of Deporta- 
warrant of 


ecome final" 


and (at 8 C.F.R. 1951, Supp. 152.3) under the heading "Deportation - (a) 
Manner of--", that "subject to applicable laws and regulations", those 


officers "shall have exclusive authority to designate at whose 
to which country a deportable alien shall be deported." 


With the enactment of the Immigration and Nationalit 


expense and 


y Act of 1952, 


the regulations were revised and renumbered. The provisions relating to 


the issuance of the warrant and the designation of the country 


of deporta- 


tion were consolidated into one section at 8 C.F.R. 243.1(a) and (b) (1952 


edition) under one heading: "Issuance of warrants of deportat 


ion; country 


to which alien shall be deported; cost of detention; care and attention of 


alien". 


This regulation carried over the provisions of the pr 
8 C.F.R. 1951 Supp. 152.2 and 152.3, but substituted the distri 
in place of the previously named officers. The 1952 regulatio 


amendment not relevant here, has remained in effect since. 


It is against this backdrop --- without judicial challe 


levious 
ct director 


m, with one 


nge of the 


previously accepted rule of Ex Parte Callow, supra, and Ex Parte Yabu- 


canin, supra, without modification of the relevant statutory language, 


In similar circumstances, Congressional silence has been viewed 


as approba- 


tion. The Supreme Court has heid that the administrative construction of the statute 


must be taken to have been approved by Congress and thereby to have 
law. See especially National Labor Relations Board v. Gullett Gin Co 


365, and Helvering v. R. J. Reynolds Co., 306 U.S. 110, 
migration practices, Costanzo v. Tillinghast, 287 U.S. 341, 345. 


115, and with } 


the force of 
, 340 U.S. 361, 
egard to im- 
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indeed, with the gloss of congressional approval of its prior practice? 


and with a stricter and more explicit regulation ---- that the Service has 
abandoned its long-standing procedure of specifying in the deportation 
warrant the place to which the alien is to be deported. 


ARGUMENT 


THE REGULATION REQUIRES THAT THE COUNTRY TO WHICH 
THE ALIEN IS TO BE DEPORTED BE DESIGNATED IN THE 
WARRANT OF DEPORTATION 


There can be no question that the regulation requires that the 
country to which the alien shall be deported shall be designated in the war- 
rant of deportation. The authority to deport an alien, insofar as the regu- 
lations grant it, derives from 8 C.F.R. 243.3 (1958 ed.) which provides: 

"Upon'the issuance of a warrant of deportation * * * 
the alien shall be taken into * * * custody under the 
authority of such warrant of deportation and deported." 

Section 243.1(a) (1958 ed.) provides that the warrant shall be is- 
sued by the district director or an immigration officer acting for him and 
that it shall be based upon a final order of deportation. Subsection (b) of 
the same section of the regulation goes on to provide that the district 
director: 

"shall exercise the authority contained in Section 243 
of the Immigration and Nationality Act to designate 
the country to which, and at whose expense an alien 
in the United States shall be deported." 

Appellee contended below that this regulation does not provide 
that the "place of deportation be designated" in the warrant. 


The argument seems incredulous in view of the heading, the ex- 
press words, and the context of the regulation. To read subparagraph (b) 


as though it did not require the country of deportation to be named in the 


warrant is to remove it from the context of the regulation and to isolate 


3 See fn. 2. 
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it from each of the other interrelated paragraphs which refer to express 
terms to the warrant of deportation. 


As we have noted above, the provisions relating to both the issu- 
ance of the warrant of deportation and to the determination of the place 
of deportation are grouped under the same section of the regulation, 8 
C.F.R. 243.1 (1958 ed.) under the heading "Issuance of Warrants of 
deportation; country to which alien shall be deported; cost of detention; 
care and attention of alien * * *."". The officer who is authorized to issue 
the warrant in subparagraph (a) is the same officer who, in subparagraph 
(b), is directed to designate to which, and at whose expense) an alien in 
the United States is to be deported * * *. 


The record here shows that the officer in question, the district 
director, has exercised his authority by issuing warrants af deportation. 
In compliance with the requirement that he designate at whose expense 
the aliens are to be deported, he has specified on the face of the warrants 
that Ying Ming is to be deported ''at the expense of the owner * * * of 
the vessel by which the alien came to the United States" (JA 6), and that 
Wong Chai Liang is to be deported "at the expense of Appropriation, 
‘Salaries and Expenses’, Immigration and Naturalization Service" (JA 9). 


Subparagraph (b) is thus construed by the appellee to require that 
the warrant of deportation designate at whose expense the aliens are to 
be deported. No different construction can be justified for designating 
the country to which the alien is to be deported. For the directive to 
designate the financial obligor for the cost of the deportation is con- 


tained in the very sentence with the requirement to name the country. 


Moreover, no document other than the warrant of deportation is 
mentioned in the regulation. If it were intended that a document other than 
the deportation warrant be used for the designation of the country of de- 
portation, it must be assumed that the regulations, which are replete with 


instructions as to the use of specified forms issued by the Service, would 
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have so designated. Cf. 8 C.F.R. 3.1, 6.11, 7.11, 204.2, 205.1, 211.1, 
212.11, 213.11, 235.6, 242.16(e), 242.17(b), 243.11, et seq. (1958 ed.). 


Inasmuch as the warrant of deportation is the sole document 
identified in 8 C.F.R. 243.1, the only permissible reading of that regulation 
is that the designation of the country of deportation is to be made in the 
warrant. 


Indeed, if the regulation did not expressly require that the warrant 
of deportation specify the country of deportation, the requirement must be 
read into it lest the regulation be void for lack of due process. See Japan- 
ese Immigrant Case, 189 U.S. 86; Bauer v. Acheson, 106 F. Supp. 445, 450. 


The reasons for this requirement have been set forth in the long 


unquestioned decisions in Ex Parte Yabucanin, supra, and Ex Parte Callow, 
supra. In the Yabutanin decision, the Court stated (199 Fed. 367): 


"It would seem, however, that the warrant of deportation 
is defective, in that it does not name the country from 
whence petitioner came and to which he is entitled to be 
deported. For this reason, it is uncertain and author- 
izes deportation nowhere. It must contain specific di- 
rections for the protection of the party to be deported 
and for the information of the deporting authorities and 
agencies." 


Similarly, in Ex Parte Callow, 240 Fed. 212, the Court ruled: 


The warrant of deportation directs that the petitioner 
be returned 'to the country whence he came’. * * * 
He isinot without right simply because he is subject 
to deportation. He cannot be simply sent away. He 
has a right under the Act to be returned to the coun- 
try from which he came, and to be protected in that 
right, the warrant which authorizes the deportation 
should expressly name the country to which he is to 
be taken; and that right should not be left to the de- 
termination of the officer executing the warrant or 
to the transportation company which brought him in 
as their judgment or convenience may dictate." 


See also Lewis v. Frick, 233 U.S. 291, 304, in which the Supreme 
Court remanded the action for a determination of the place of deportation 
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under the writ of habeas corpus, citing inter alia Lavin v. LeFevre, 125 


Fed. 693, 696; and United States v. Ruiz, 203 Fed. 441, 444. 


See also 


Wenglinsky v. Zurbrick, 282 U.S. 798, reversing 38 F. 2d 985; and Bel- 
laskus v. Crossman, 335 U.S. 840, reversing 164 F. 2d 412 (cf. dissent- 


ing opinion 164 Fed, 414 (C.A. 5). 


Whether the requirement that the warrant of deportation designate 


the country to which the alien is to be deported is written into the regula- 


tion by express words, or by the "permeation" of the Fifth Amendment, 


Sung v. McGrath, 339 U.S. 33, 49, the regulation has been vio. 
appellee. 


lated by the 


The appellee's failure to comply with his own regulation makes 


the warrant of deportation void. See United States ex rel. Ac 
Shaughnessy, 347 U.S. 260, and Bridges v. Wixon, 326 U.S. 135, 153. See 
also Service v. Dulles, 354 U.S. 363, Vitarelli v. Seaton, 359 


A WARRANT OF DEPORTATION WHICH FAILS TO SPE 
THE COUNTRY TO WHICH AN ALIEN IS TO BE DEPO 
IS DEFECTIVE ON ITS FACE AND IS VOID 


cardi v. 


U.S. 535. 


CIFY 
TED 


The Court below, however, avoided a ruling on the validity of the 


warrants of deportation. It held: 


"The plaintiffs are not prejudiced by the fact that the 


warrants of deportation do not specify the place 
which they are to be deported, as it is clear to 
tiffs and the appropriate authorities that plainti 
are to be deported to Hong Kong."" (J.A. 15) 
The Court has plainly misconceived the function of t 
deportation. Its purpose is not to provide notice to the alien. 
achieved by the "Notice to Alien of Country to Which His Dep 
Been Directed and Penalty for Reentry Without Permission", 


(J.A. 5) 


It is not to provide notice to the transportation line. 
achieved pursuant to 8 C.F.R. 243.14 (1958 ed.) on a "Notice 


to 
lain- 
fs 


he warrant of 
That is 

ortation Has 
Form I[-294. 


That is 
to Detain, 


14 


Deport or Remove Aliens", Form I-259, and in the case of aliens not in 
detention, on a "Notice to Transportation Line Regarding Non-Detained 
Aliens", Form 1-288. 


The function of the warrant of deportation, rather, is to vest in 
the enforcement officer his very authority to take an alien into custody and 
to deport him. In the absence of a warrant, the Service manifestly is without 
power to deport an alien. As has been noted above, 8 C.F.R. 243.3 (1958 ed.) 
provides: 
"Upon the issuance of a warrant of deportation * * * 


the alien * * * shall be taken into * * * custody 
under the authority of such warrant of deportation 


and deported.” (Emphasis supplied.) 
The warrant itself, after issuing a command "to take into custody 
and deport said alien pursuant to law * * *'', states "for so doing this shall 


be your sufficient warrant". (J.A. 6, 9) 


Nor has any other document been prescribed by the appellee either 
for deporting the alien or for designating the country to which he shall be 
deported. See 8 C.F.R. 299 (1958 ed.) and 8 C.F.R. 1959 Supp. 299. 


The warrant of deportation must, therefore, itself be sufficient on 
its face to sustain the deportation of an alien. 


Thus, as the regulations require, it must be "based upon the final” 
order of deportation", 8 C.F.R. 243.1 (1958 ed.), and a proper ground of 
deportability, Mahler v. Eby, 264 U.S. 32. It must specify the proper place 
of deportation. Lewis v. Frick, 233 U.S. 291, 304, Wenglinsky v. Zurbrick, 
282 U.S. 798, reversing, 38 F. 2d 985; Bellaskus v. Crossman, 335 U.S. 
840, reversing 164 F. 2d 412 (Cf. dissenting opinion, 164 F. 2d 414) (C.A. 
5); United States ex rel. Karamian v. Curran, 16 F. 2d 958 (C.A. 2); Sak- 
sagansky v. Weedin, 53 F. 2d 13 (C.A. 9); and Marcello v. Brownell, No. 
12,838, District of Columbia Circuit, decided September 15, 1955. 


It must, under the unchallenged rulings in Ex Parte Callow, supra, 


and Ex Parte Yabucanin, supra, "expressly name the country to which (the 
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alien) is to be taken". Otherwise, it is uncertain and authorizes deporta- 
tion nowhere, or, at best, leaves the determination of the place of deporta- 
tion to the enforcement officer or the transportation company. ibid? 


A warrant of deportation which fails to specify the country of de- 
portation is thus defective. Its defect is jurisdictional. Such an error, of 
course, is not harmless. The rule of prejudicial error which the Court 
below invoked is, therefore, inapposite. 5 U.S.C. 1009(e). See Mahler v. 
Eby, 264 U.S. 32, 43, in which the Supreme Court held that a warrant of 
deportation was defective - and the defect jurisdictional - because the 
Secretary of Labor failed to make a necessary statutory finding. 


es v. Wixon, 326 U.S. 135, 153, the Supreme Court, citing 
Bilokomsky v. Tod, 263 U.S. 149, set aside an order of deportation based 
upon a hearing which failed to comply with the regulations because an 
alien "under investigation with a view to deportation is legally entitled to 
insist upon the observance of rules promulgated by the Secretary pursuant 


to law'". 


In the series of cases decided by Carlson v. Landon, 342 U.S. 524, 
the Supreme Court held (in Butterfield v. Zydok) at 546, that although the 
Attorney General had made a showing of good cause for detaining the alien 
without bail, it was improper to rearrest the alien on an outstanding war- 
rant of arrest after he had once been released on bail. It held that the de- 
tention of an alien upon the order of the Attorney General must in these 


circumstances be based upon a new warrant of arrest. 


See also United States ex rel. Karamian v. Curran, 16 F. 2d 958 
(C.A. 2). There, the District Court modified a warrant of deportation 
which directed the return of an alien to "Persia, the country whence he 
came" amending it to permit him "voluntarily to return to Marseilles, 


5 Cf. Lezos v. Landon, 235 F. 2d 581, 583 (C.A. 9). This case, although it raised 
the question posed here, is not to the contrary because the opinion of the Court 
invoked against the alien the fact that his "complaint alleges * * *! that Greece 
was the country designated in the warrant of deportation." 
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France’. The Court of Appeals reversed, substituting in place of the 
District Court's phrase, language requiring the alien to be "sent to St. 
Nazaire, whence he sailed, or France, whence he came", upon the ground 
that a warrant of deportation which did not require the alien to be deported 
was not valid. (at 961). 


Clearly, a warrant of deportation which on its face is not sufficient 
cannot be valid authority for deporting an alien, any more than a search war- 
rant which failed particularly to describe the place to be searched would be 
valid under the 4th Amendment,° (See Boyd v. United States, 116 U.S. 616, 
Marron v. United States, 275 U.S. 192) or a warrant of removal which 
omitted the place of removal, would be enforceable (See Federal Rules of 
Criminal Procedure, Rule No. 40 and Form No. 14), or a warrant of com- 
mitment could stand which failed to specify the custody to which the pris- 
oner is being committed. [Cf. In Re Bonner, 151 U.S. 242; Hill v. United 
States, 298 U.S. 460, 465, 466; Hoff v. Bryant, 74 App. D.C. 19, 121 F. 2d 


890; Sengstack v. Hill, 16 F. Supp. 61 (D.C. M.D. Pa.)] 


I. HONG KONG IS NOT A COUNTRY WITHIN THE MEANING 
OF THE IMMIGRATION AND NATIONALITY ACT 


Appellee has served upon the appellants a "notice of the country 


to which (their) deportation has been directed". The place specified in that 


notice is Hong Kong (J.A. 5). 


Section 243(a) of the Immigration and Nationality Act, which is the 
source of the Attorney General's authority to deport the appellants, provides 
nine places to which aliens may be deported. In each case, the place is de- 


scribed as a "country". 


In ruling upon the question whether Hong Kong is a country, the 
Court below, relying upon the familiar rule that statutes should be construed 


e Although each of these proceedings is tested under principles applicable to 
criminal procedure, because of their draconian effect, deportation proceedings are 
examined by the same standards. See Jordan v. DeGeorge, 341 U.S. 223, 231. 
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"so as to effectuate the purpose intended and to avoid absurd consequences" 
(J.A. 14), reached the conclusion that Hong Kong is a country! within the 
meaning of the Immigration and Nationality Act. 


Since the decision below, this Court has had occasion to deter- 
mine whether Formosa is a country within the meaning of that Act. Rogers 
v. Cheng FuSheng, —_ App. D.C. __, 280 F. 2d 663, certiorari denied 
November 14, 1960.6 The construction it reached - that Formosa is a 
country - similarly was influenced by "Congress' evident purpose to re- 
duce the number of 'undeportables' by increasing the number of places to 
which an alien under a final order of deportation may be sent]'. (At 665) 


In the light of these judicial rulings, the first issue to be explored 
is the legislative concern which led to the enactment of the present de- 
portation provisions of the Immigration and Nationality Act. 


A, Legislative Background 
The Immigration Act of 1917, 39 Stat. 890, 8 U.S.C. 156, provided 
at Section 20 for the deportation of aliens ''to the country whence they came, 
or to the foreign port at which such aliens embarked for the United States; 
or * * * (to certain other ports and countries) * * *." 


This provision was amended by Section 23 of the Internal Security 
Act of 1950, 64 Stat. 987, 8 U.S.C. Supp. V, 156(a). The number of countries 
to which an alien could be deported was enlarged. The phrase "to the for- 
eign port at which such aliens embarked for the United States" was changed 
to read "to the country in which is located the foreign port at| which such 
alien embarked for the United States". In each case, with one exception, 


the place of deportation is referred to as "country". 


The one exception occurs in Clause 2 of the second sentence of 
the amended Section 20, which provides that if the United States is at war, 


6 As the appellee observed helow, ''* * * the situation with respect to Hong 
Kong is entirely different from that of Formosa" (P. and A., p. 10).) The decision 
in Cheng Fu Sheng, therefore, does not contro} the question here. 
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then deportation may be effected "to a country or any political or territori- 
al subdivision thereof which is approximate (sic) to the country of which 


the alien is a citizen or subject * * *." 


Further amendments were made by Section 243 of the Immigra- 
tion and Nationality Act of 1952, 8 U.S.C. 1253, 66 Stat. 212, 213, but none 
relevant to the issue here. 


Reasons for the change in the statute were set forth at length in 


the House Report on the legislation which became Section 23 of the Internal 
Security Act, (H. Rep. 1192, 81st Cong., lst Sess., pp. 4-13) and in shorter 
form in the Senate Report on "Immigration and Naturalization Systems of 
the United States” (S. Rep. 1515, 81st Cong., 2nd Sess., pp. 637-639). 


In explaining the need for the amendment, the House Judiciary 
Committee reported that (p. 7): 


"there have arisen hundreds of cases of aliens who have 
been ordered deported by the duly constituted authorities 
of this Nation who could not be deported because of the 
failure or refusal of foreign governments to grant pass- 
ports for their return * * *," 


and that (p. 4): 


"* * * the Government has many times found it necessary 
to approach the authorities of foreign governments re- 
questing that a certain alien be allowed to return to that 
country * * *." 


The procedure involved in deporting an alien was set forth in 
S. Rep. 1515 (p. 637), quoting the 1948 Annual Report of the Immigration 
and Naturalization Service: 


"Following an order of deportation a passport or travel 
document must be procured for the alien in order for 
him to enter the country to which he is deported. Re- 
quest is made by the field officer of the nearest consu- 
lar office of the country concerned. If unsuccessful, 
the matter is referred to the central office for further 
action. If it appears that nationality has been deter- 
mined, the case is referred to the State Department 
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for the purpose of making representations to ue 
home authorities of the country concerned * * ¥." 
In view of the problem disclosed by the legislative history, it 
seems clear that the reason for revising the statute to provide that de- 
portation shall be directed to a "country" rather than to a ''port'' was to 
facilitate the securing of passports and travel documents. The issuance 
of such documents and the expression of willingness of a foreign govern- 
ment to accept a deportee are, of course, not the function of "[ports of 
embarkation", of cities, or indeed, of political subdivisions, but rather 
are the function of the governmental body which has status in|the inter- 


national community as a foreign state. 


Thus, exchanges between the United States and foreign govern- 
ments are conducted by national governmental authorities, not) with local 
officials. As Senate Report 1515 indicates, the negotiations in the first 
instance are with the "nearest consular office of the country concerned", 
and then are conducted by the State Department with the "home authorities 
of the country concerned". Needless to say, that Department|makes its 
representations to the foreign ministries of national governments rather 


than to the governing officials of ports and cities. 


Moreover, in the mechanism of removing a deportable alien from 


one country to another, the requirement that he be deported to a particular 


"port"? may result in an additional obstacle to deportation. For, in addition 
to the need to obtain the passports or travel documents which express the 


consent of the national government, the acquiescence of the local govern- 
mental authorities might also be necessary, and could, particularly in 


notorious cases, not be forthcoming. 


In this circumstance, there would seem to be reasons of consid- 
erable substance (see Rogers v. Cheng Fu Sheng, supra, at p, 665) to ex- 
plain the change in the statutory language from "port" to "country" and to 
support a construction of the term "country" which has the "status of an 
international person". See Burnet v. Chicago Portrait Co., 285 U.S. 1, 5. 
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B. <A Determination That a Colony is a Country, when it is Politically 
Dependent Upon a Governing Country and Has No Status as an International 
Person, Does Not Serve the Legislative Purpose intended by the Immigra- 


tion and Nationality Act 


The specific question to be decided, then, is whether the construc- 


tion that Hong Kong is a country is one which comports with the intendment 


of the Immigration and Nationality Act. 
Appellants say that it does not. 


Hong Kong! is and has been since 1842 a Crown Colony of the United 
Kingdom of Great Britain. Treaty of Nanking, 34 British State Papers 389, 
390. As the appellee noted below (Points and Authorities, p. 10), " * * * 
the Governor who is the appointed head * * * act(s) in behalf of the British 
Government with regard to the acceptance of deportees", and it is the "Brit- 
ish Consulate General * * * (who) * * * advised that consent had been 
granted by authorities in Hong Kong for * * * (appellants') * * * acceptance 
as deportees." ibid, p.1. 


It would thus appear that, in conformity with the practice reported 
in Senate Report 1515, ante, the point of contact of the Immigration and 
Naturalization Service in its procedure to deport the appellants to Hong Kong 
is not with the local governing authorities, but with consular officers of the 
British Foreign Service. They, in turn, communicate with the appropriate 
officials in the British government. Whatever travel documents the Service 
receives to effect the deportation of the appellants, it obtains from the Brit- 
ish Consulate General. The authority, whether in Hong Kong or elsewhere, 
to which the British Consul turns to obtain such documents is, of course, 


of no concern to the United States. 


In view of the legislative history of the language of Section 243(a), 
the purposes of the ‘statute are not best implemented by requiring deporta- 
tion to a political subdivision of the United Kingdom of Great Britain, but 
are best served by deporting appellants to the entity with which the United 
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States is in negotiation, namely, the United Kingdom of Great Britain.” 


C. A Colony Which ts Politically Dependent Upon a Governing Country 
and Which Has No Status as an International Person is not a Country With- 


in the Meaning of the Immigration and Nationality Act 

Inasmuch as the underlying purpose of the statute is; not served 
by requiring deportation to a political subdivision of a country, a further 
question is whether Congress intended the term country to encompass a 
politically-dependent colony, such as Hong Kong. Although Congress sup- 
plied no definition, the meaning of the term may be derived from an ex- 
amination of the legislative history and the language of the Act. 


In House Report 1192, 81st Cong., 1st Sess., which accompanied 
the amendatory legislation, the Judiciary Committee stated (p. 4) that the 
bill (H.R. 10) "twill amend an extremely ambiguous statute dealing with the 
places which an alien who is deportable may be sent, and the procedure for 
choosing that place." 


It observed that the existing language had been described judi- 
cially as a "single ill-drawn sentence" (United States ex rel. /Karamian, 
16 F. 2d 958 (C.A.2)), and declared that the "first major purpose of the 
bill will be accomplished by rewriting the existing first sentence of Sec- 
tion 20 of the Immigration Act of February 5, 1917 * * ¥." 


The sentence was then meticulously rewritten to prdvide for 
deportation to any one of a number of places. In each instance, save one, 
as noted above, the place is stated to be a country. The one exception, a 


"political or territorial subdivision", is permitted only in time of war. 


In its explanation of the measure, the Report uses the word nation 


interchangeably with country. See pp. 4-5. In the subsequent codification 


of the immigration statutes in the Immigration and Nationality Act of 1952, 


4 This is not to say that if the appellants are deported to the United Kingdom of 
Great Britain, that government may not receive them in Hong Korg.| Nor would 
such deportation defeat the purpose of the statute. See beiow, Point|IV. The only 
limits imposed upon the place where a country muy receive a deported alien are 
in areas contiguous to the United States. See seccend sentence, & U.§.C. 1253 (a). 
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Congress employed a great variety of terms to denote and to differentiate 


various geographical and political entities. Among them, in addition to 


country and political or territorial subdivision is the phrase, especially 


relevant here, colony or other component or dependent area of a govern- . 
ing country. [8 U.S.C. 1152(c)]. This term is specifically intended to in- 


clude colonies of the United Kingdom of Great Britain, such as Hong Kong. 


By using the words nation and country as equivalents, and by dis- 
tinguishing between a country, a political or territorial subdivision of a 
country, and a colony or other component or dependent area, of a governing 
country, it seems clear that Congress has chosen that me aning for the 
word country which, in the words of the Burnet decision, describes a for- 
eign state in the international sense. 


See Montoya v. United States, 180 U.S. 261, 265, in which the Su- 
preme Court declared: 
"The word 'nation' as ordinarily used presupposes or im- 
plies an independence of any other sovereign power more 
or less absolute, an organized government,recognized 
officials, a system of laws, definite boundaries, and the 
power to enter into negotiations with other nations." 
Particularly in construing the present statute is there no warrant 
for defining the term country to include a colony, such as Hong Kong. For 
Congress specifically rewrote the statute to delete one type of political or 
territorial subdivision of a country, a port, and expressly limited deporta- 
tion to any political or territorial subdivision solely to a time of war. 


A construction which glosses over the distinction between the two 
entities is plainly an invasion of legislative power. See United States v. 
Atchison T. & S.F.R. Co., 220 U.S. 37. The use of specific words by Con- 
gress to say what it means precludes the usage of the term country to 
supply a meaning available from other statutory words. 


The vice of the appellee's practice in attempting to deport the 
appellants to the specified city of Hong Kong is underscored by the Pandora's 
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Box it would open. If an alien may be deported to Hong Kong, why not to 
Devil's Island, Elba, or to the Sahara Desert? Each of them is a political 
or territorial subdivision of a country, no less than Hong Kong, has a gov- 
ernment and is a well-defined geographical, social, and political entity. 


Such a power clearly goes beyond the purpose and the need of a 


deportation statute. No construction of the term country shduld be adopted 


by the judiciary which would permit the exercise of the power to effect 
such deportations. Wing Wong v. United States, 163 U.S. 228. 


A REVERSAL OF THE DECISION BELOW, ON THE FACTS OF 
THE PRESENT CASE, WILL NOT DEFEAT THE PURPOSES 
OF THE IMMIGRATION AND NATIONALITY ACT 


Finally, it should be noted that a reversal of the decision below 


will not ''defeat the aims of the 1952 Immigration and Nationality Act". 
(J.A. 15) 


It appears from the information furnished the Court below by the 
appellee that the British authorities are willing to accept the appellants 
as deportees from the United States. This would seem to méet the re- 
quirements at least of 8 U.S.C. 1253(a)(7) which permits deportation "to 
any country which is willing to accept (the alien) into its territory". Thus, 
although the Immigration and Naturalization Service may not properly 
order the appellants to be deported to Hong Kong, it may, in|view of the 
willingness of the British government to accept them, order them to be 
deported to the United Kingdom of Great Britain. Where that country 
chooses to receive them would be a matter to be determined|by the aliens 
and the British Government. It is not a decision to be made \by the United 
States ® 


The present appeal, therefore, is not affected by the considera- 
tions in Cheng Fu Sheng, where, had Formosa not been held to be a coun- 
try within the meaning of the statute, the aliens might well have become 


undeportable. 
5 See fn. 7. 
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Nor would a reversal of the decision below "topen to doubt the 


Attorney General's power to deport aliens to areas of the world where 
diplomatic status is unsettled." (Cheng Fu Sheng, at p. 665). 


The relations between Hong Kong and the United Kingdom of Great 
Britain are fixed by the Treaty of Nanking, supra. The effect of a reversal 
here would merely! be to remove the Attorney General of the United States 
as the person to determine where, within the territories comprising the 
United Kingdom, the appellants are to be sent. 


CONCLUSION 


For the reasons set forth, the decision below should be reversed. 


JACK WASSERMAN 
DAVID CARLINER 
Warner Building 
Washington, D. C. 
Attorneys for Appellants 


GORDON S, DALE 

JACKSON & HERTOGS 

WASSERMAN & CARLINER 
Of Counsel 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETER YING : 
Room 30, 754 Broadway : 
San Francisco, California 


and 


WONG CHAI LIANG 

c/o Jackson and Hertogs 
580 Washington Street 
San Francisco, California 


Plaintiffs 
Vv. : Civil Action No. 2927-59 


WILLIAM P. ROGERS 
Attorney General of the 
United States 


Defendant 


RELEVANT DOCKET ENTRIES 


October 17, 1959, Complaint filed. 

October 17, 1959, Summons and Complaint issued. 

November 10, 1959, Motion of defendant for summary judgment, or in the 
alternative to dismiss. 

November 21, 1959, Cross Motion of plaintiffs for summary judgment. 

February 5, 1960, Stipulation of counsel. 

February 10, 1960, Opinion of Court granting motion of defendant for sum- 
mary judgment and denying motion of plaintiffs for summary 
judgment. 

February 15, 1960, Order denying plaintiffs cross motion for summary 
judgment and granting defendant's motion for summary judgment 
and dismissing complaint. 

March 18, 1960, Notice of Appeal of plaintiffs. 


[Filed October 17, 1959] 


COMPLAINT 
(Declaratory Judgment Action - Review of Warrant of Deportation) 


Plaintiffs, by their attorneys, respectfully allege: 

1. This is an action for declaratory judgment under the Declar- 
atory Judgment Act (28 U.S.C. 2201) and for review under the Administrative 
Procedure Act (5 U.S.C. 1001, et seq.). 

2. Defendant is the Attorney General of the United States and 
is charged with the statutory duty to determine the countries to which aliens 
shall be deported. 

3. Plaintiffs are each natives of China. 

4. Plaintiffs were admitted to the United States lawfully as bona- 
fide crewmen and an order of deportation has been entered against them upon 
the grounds that they have overstayed their leave to remain in the United 
States. 

5. Defendant has issued warrants of deportation which fail to 
state the country to which plaintiffs are to be deported, but which provide 
merely that plaintiffs are to be deported "pursuant to law". 

6. Said warrants of deportation are in violation of the regula- 
tions adopted by the defendant in 8 Code of Federal Regulations 243(a) and of 
the Immigration and Nationality Act and of the Fifth Amendment of the United 
States Constitution. 

7. On or about October 9, 1959, defendant issued each plaintiff 
formal notice that the "country to which his deportation has been directed" 
is "Hong Kong". 

8. Plaintiff, Peter Ying, has been directed to report to the 
custody of the Immigration and Naturalization Service completely ready for 
deportation at 1:00 p.m., San Francisco time, on October 22, 1959. 

9. Plaintiff, Wong Chai Liang, has been directed to report to 
the custody of the Immigration and Naturalization Service completely ready 
for deportation on November 19, 1959. 

10. The orders directing the deportation of plaintiffs to Hong 
Kong are in violation of the Immigration and Nationality Act in that Hong 
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Kong is not a country within the meaning of the Act. 
WHEREFORE, Plaintiffs pray for judgment: 

(a) Declaring that the warrants of deportation are void in that 
they fail to specify the country to which plaintiffs shall be deported. 

(b) Declaring that the orders of deportation of the defendant 
to deport plaintiffs to Hong Kong are void in that Hong Kong is not a country 
within the meaning of the Immigration and Nationality Act. 

(c) Restraining the defendant from deporting plaintiffs to Hong 
Kong pending the outcome of this litigation and permanently. 

(d) For such other and further relief as may be appropriate. 

/s/ Jack Wasserman 


/s/ David Carliner 
Attorneys for Plaintiffs 
902 Warner Building 
Washington 4, D.C. 


[Filed November 10, 1959] 


DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
OR IN THE ALTERNATIVE TO DISMISS 
Comes now the defendant by and through his attorney, the United 
States Attorney, and moves this Court for summary judgment in his behalf 
or in the alternative to dismiss the complaint herein upon the grounds that 
there exists no genuine issue as to material fact and defendant is entitled 
to judgment as a matter of law, and that furthermore: 
(a) Hong Kong is a permissible country of deportation within 


the purview of Section 243(a) of the Immigration and Nationality Act; 


(b) The political status of Hong Kong is not comparable to that 
of Formosa; and 
(c) The warrants of deportation are valid. 
Incorporated herein and made a part hereof by reference are Im- 
migration Files Nos. All 435 262 and A6 593 000 relating to above plaintiffs 
respectively and marked as Government's Exhibits A and B. 


/s/ Oliver Gasch 
United States Attorney 
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[Filed November 10, 1959] [from Govt's Ex. A - INS File No. All 435 262] 


UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 
630 Sansome Street 
San Francisco, California 


File No. All 435 262 D-6 
Date: October 9, 1959 


VIA CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 


Mr. Ying Ming (Peter) 
837 Montgomery Street 
San Francisco, California 
Dear Sir: 

Arrangements have been made for your deportation to HONG KONG 
on October 22, 1959 from San Francisco, California on the M/S "BOUGAIN- 
VILLE". You should report to a United States Immigration Officer at 
Appraisers Building, 630 Sansome Street, San Francisco, Calif.-Room 1327-B 
at Wednesday, October 21, 1959 - 1:00 PM, completely ready for deportation, 
unless prior to that time you are officially notified that your deportation has 
been stayed. If your deportation is stayed, you should report as directed 
above immediately after the expiration of such stay. In the event you fail to 
report as directed, you will be taken into custody and deported without fur- 
ther notice. If you have other than hand baggage, you should arrange to have 
it delivered to the United States Immigration and Naturalization Service at 
630 Sansome Street, San Francisco, Calif. - Room 1327-B not later than 
1:00 PM, October 21, 1959. 


Very truly yours, 


H. D. Nice 
Cc: Jackson & Hertogs District Director 
Attorneys at Law 
580 Washington Street 


San Francisco 11, Calif. T. E. Flenniken, Acting 


Assistant District Director 
for Deportation 


Form I -166 
(6-16-58) 


UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 
630 Sansome Street 

San Francisco, California 


NOTICE TO ALIEN OF COUNTRY TO WHICH HIS DEPORTATION 
HAS BEEN DIRECTED AND PENALTY FOR REENTRY WITHOUT PERMISSION 
File No.: All 435 262 D-6 


Date  : October 9, 1959 


Mr. Ying Ming (Peter) 
837 Montgomery Street 
San Francisco, California 


Dear Sir: 


Pursuant to the order of deportation in your case anid Section 243 
of the Immigration and Nationality Act, your deportation to HONG KONG has 


been directed. You should arrange your personal affairs accordingly. 


After deportation, unless the Attorney General has expressly con- 
sented to your reapplying for admission, if you enter, attempt to enter, or 
are at any time found in the United States, you will be guilty of a felony, and, 
upon conviction thereof, be punished by imprisonment of not more than two 
years, or by a fine of not more than $1,000, or both. 


Very truly yours, 


H. D. NICE 
District Director 


T. E. Flenniken, Acting 
Assistant District Director 
for Deportation 


Note: This notice that your deportation to Hong Kong)has been 
directed rescinds Form I-294 addressed to you under 
date of April 30, 1959 directing your deportatidn to 
China. 


ce: Jackson & Hertogs 
Attorneys at Law 


580 Washington St. 
San Francisco 11, Calif. 


Form I-294 (Rev. 6-10-58) 


———— 


UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 


WARRANT OF DEPORTATION 


No. All 435 262 


To any Officer or Employee of the United States Immigration and 
Naturalization Service. 
WHEREAS, after due hearing before an authorized officer of the 
United States Immigration and Naturalization Service, and upon the basis 
thereof, an order has been duly made that the alien YING MING (PETER) 
who entered the United States at Seattle, Washington ex M/S "BOUGAINVILLE" 
on the 13th day of June, 1957, is subject to deportation under the following 
provisions of the laws of the United States, to wit: 


Section 241(a)(2) of the Immigration and Nationality Act, in that, 
after admission as a nonimmigrant under Section 101(a)(15) of 
said act he has remained in the United States for a longer time 


than permitted. 


I, the undersigned officer of the United States, by virtue of the power 
and authority vested in the Attorney General under the laws of the United 
States and by his direction, do hereby command you to take into custody and 
deport the said alien pursuant to law, at the expense of the owner or owners 
of the vessel by which the alien came to the United States. 


For so doing this shall be your sufficient warrant. 
Witness my hand and seal this 30th day of April, 
1959 [Seal] 

At San Francisco, California 


Form I-205 
United States Department of Justice /s/ Bruce G. Barber 
Immigration and Naturalization BRUCE G. BARBER 
Service DISTRICT DIRECTOR 
(Rev.1-12-56) SAN FRANCISCO DISTRICT 


File No. All 435 262 


UNITED STATES OF AMERICA: 


UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 
SAN FRANCISCO 


In the matter of : In Deportation Proceedings Under) Section 242 
YING MING (PETER) of the Immigration and Nationality Act 


Respondent. : DECISION OF THE 


SPECIAL INQUIRY OFFICER 


The above-named respondent having appeared before me for hear- 
ing on this date, pursuant to the annexed Order To Show Cause, and having 
admitted that the factual allegations contained therein are true, and having 
further admitted that he is deportable from the United States on the charges 
set forth therein, I have concluded that deportability has been thereby estab- 
lished (8 CFR 242.16(b)). 


Respondent has not applied for any discretionary relief 
Respondent has specified as the country to 


which deportation should be directed in the event respondent's |deportation 
is required by law. 

ORDER: It is ordered that the respondent be deported from the 
United States in the manner provided by law on the charges contained in 


the Order To Show Cause. 


Date: April 30, 1959 /s/ Chester Sipkin 
Special Inquiry Officer 


Copy of this decision has been served upon the respondent. 


Appeal: Waived. 


/s/ Chester Sipkin 
Special Inquiry Officer 
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[Filed November 10, 1959] [from Govt's Ex. B - INS File No. A6 593 000] 


UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 
630 Sansome Street 
San Francisco, California 


File No. A6 593 000 D-6 
Date: September 2, 1959 
Mr. Wong Chai Liang 
c/o Attorney Gordon G. Dale 
580 Washington St. 
San Francisco 11, California 
Dear Sir: 

Arrangements have been made for your deportation to Hong Kong 
on September 18, 1959 from San Francisco, California on the U.S.N.S. 
Barrett. You should report to a United States Immigration Officer at Room 
1327B, 630 Sansome St., San Francisco, Cal. at 1:00 PM September 17, 
1959 completely ready for deportation, unless prior to that time you are 
officially notified that your deportation has been stayed. If your deporta- 
tion is stayed, you should report as directed above immediately after the 
expiration of such stay. In the event you fail to report as directed, you 
will be taken into custody and deported without further notice. H-you-have 
ether than -hand baggage, -you should-arrange te-have it delivered te-the 
United States Immigration-and-Naturalization-Service at Your journey from 
Manila to Hong Kong will be by air and you will be allowed no more than 
netiater than 44 pounds of baggage on your ticket. If you have more than 
that you will be required to pay for the excess. 


Very truly yours, 


H. D. Nice 
District Director 


/s/ Stan Olson 
by Stan Olson, Assistant District 
Director for Deportation 


UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 


WARRANT OF DEPORTATION 


No. A6 593 000 


To any Officer or Employee of the United States Immigration and 
Naturalization Service. 
WHEREAS, after due hearing before an authorized officer of the 

United States Immigration and Naturalization Service, and upon the basis 

thereof, an order has been duly made that the alien WONG CHAI LIANG 

who entered the United States at San Francisco, California ex SS "OCEAN 

NEPTUNE" on the 26th day of May, 1953, is subject to deportation under 

the following provisions of the laws of the United States, to wit: 


Section 241(a)(2) of the Immigration and Nationality Act, in 


$s for 


that, after admission as a nonimmigrant under Sai 101 


(a)(15) of said act he has remained in the United Stat 


a longer time than permitted. 


I, the undersigned officer of the United States, by virtue of the 
power and authority vested in the Attorney Genera] under the laws of the 
United States and by his direction, do hereby command you to |take into 
custody and deport the said alien pursuant to law, at the expense of the 
appropriation "Salaries and Expenses, Immigration and Naturalization 


Service". 


For so doing this shall be your sufficient warrant. 
Witness my hand and seal this 17th day of July. 
1958 [Seal] 
At San Francisco, California /s/ Bruce G. Barber 
BRUCE G. BARBER, 
cae roTen teaee Beak DISTRICT DIRECTOR 
United States Department o! Jus ice SAN FRANCISCO DISTRICT 
Immigration and Naturalization 
Service 
(Rev. 1-12-56) 


Form I-38 
(Rev.7-17-56) File No. A6 593 000 


UNITED STATES OF AMERICA: 
UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 
SAN FRANCISCO 


In the matter of : In Deportation Proceedings Under Section 242 
WONG CHAI LIANG. of the Immigration and Nationality Act 


: DECISION OF THE 
Respondent * SPECIAL INQUIRY OFFICER 


The above-named respondent having appeared before me for hear- 
ing on this date, pursuant to the annexed Order To Show Cause, and having 
admitted that the factual allegations contained therein are true, and having 
further admitted that he is deportable from the United States on the charges 
set forth therein, I have concluded that his deportability has been thereby 
established (8 CFR 242.16(b)). 


Respondent has not applied for any discretionary relief. 


Respondent has specified as the country to 
which his deportation should be directed in the event his deportation is re- 
quired by law. 


ORDER: It is ordered that the respondent be deported from the 
United States in the manner provided by law on the charges contained in 
the Order To Show Cause. 


Date: July 17, 1958 /s/ Chester Sipkin 
| Special Inquiry Officer 


Copy of this decision has been served upon the respondent. 


Appeal: Waived 


/s/ Chester Sipkin 
Special Inquiry Officer 
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UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 


MATTER OF FILE: A6 593 000 - San|Francisco 


WONG CHAI LIANG 
RESPONDENT 


) 
) 
IN DEPORTATION PROCEEDINGS 
TRANSCRIPT OF HEARING 
Hearing held on July 17, 1958 at 630 Sansome Street, San Francisco 11, 
California. Before Special Inquiry Officer Chester Sipkin. 
* * * * * 

SPECIAL INQUIRY OFFICER TO RESPONDENT THROUGH INTERPRETER: 
- How old are you? A. Forty-nine years old. 


*, 


. Are you married? A. Yes. 
- Where does your wife reside? A. She is now in Hong Kong. 
- Do you have any children? A. Yes, one daughter. 

Where does she live? A. In Hong Kong. 
Do you support your wife and daughter? A. Yes. 


Q 
Q 
Q 
Q 
Q. 
Q. 
Q. 


Are you employed? A. Yes, I work as a cook in a private 


What salary do you receive? A. $300 a month. 
Do you send any money to your family in Hong Kong? A. Yes. 


© © ® 


How much do you send? A. $100 a month. 
Q. Have you ever been arrested for any criminal offense in the 
United States? A. No. 
Q. Have you ever been arrested anywhere? A. No. 
Q. Inthe event that you are ordered deported, to what country do 
you wish to be sent? A. I have no place to go. 
BY COUNSEL: 
The respondent states that he declines to specify. 
BY SPECIAL INQUIRY OFFICER: 
Is there anything further, Counsel? 
BY COUNSEL: 
No. 


[Filed November 21, 1959] 
'UNITED STATES DISTRICT COURT 
‘FOR THE DISTRICT OF COLUMBIA 


PETER YING and 
WONG CHAI LIANG 


Plaintiffs 
v. : Civil Action No. 2927-59 


WILLIAM P. ROGERS 
Attorney General of the 
United States 


Defendant 


PLAINTIFFS' CROSS-MOTION FOR SUMMARY JUDGMENT 


Plaintiffs, by counsel, cross-move for summary judgment herein, 
it being conceded by the parties that there is no genuine issue as to material 
fact, and as grounds for such motion plaintiffs submit the memorandum of 
points and authorities filed herewith. 


/s/ Jack Wasserman 
/s/ David Carliner 


Attorneys for Plaintiffs 
902 Warner Building 
Washington 4, D. C. 


[Certificate of Service] 


[Filed February 5, 1960] 


STIPULATION 


It is hereby agreed and stipulated between counsel for the parties 
hereto that plaintiff, Peter Ying, was a resident of Hong Kong from 1949 to 
1957 during which latter year he entered the United States. 


/s/ Jack Wasserman 
Attorney for Plaintiffs 


/s/ Robert J. Asman 
Assistant United States Attorney 
Date: February 5, 1960 Attorney for Defendant 


[Filed February 10, 1960] 


OPINION 


This is an action against the Attorney General for ja declaratory 


judgment. The two plaintiffs are nationals and citizens of China who en- 


tered the United States as nonimmigrant crewmen, overstayed their author- 
ized time, and were ordered deported. The findings of deportability are 

not challenged. The defendant has moved for summary judgment and plain- 
tiffs also have so moved. 

The warrants of deportation direct that plaintiffs be deported 
"pursuant to law" but plaintiffs contend that the warrants are void because 
they do not specify the country to which plaintiffs are to be deported. It is 
conceded that each plaintiff received formal notice that the ['country to 
which his deportation has been directed" is "Hong Kong." However, plaintiffs 
assert that Hong Kong is not a country within the meaning of the Immigration 
and Nationality Act. These questions of law are the only issues involved. 

The act of June 27, 1952, 8 U.S.C.A. 1253, governs as to the coun- 
tries to which aliens may be deported. Among these is the Neountry from 
which such alien last entered the United States." The Act does not define 
the word "country". At the time plaintiffs entered the United States they 
came from Hong Kong, a British Crown Colony. where they had resided for 
years. The British Consulate General in San Francisco has| advised that 
consent has been granted by the authorities in Hong Kong for the acceptance 
of plaintiffs as deportees. 

In support of their claim that Hong Kong is not a country within 
the meaning of the Immigration and Nationality Act plaintiffs cite Cheng 
Fu Sheng v. Rogers, 177 F.Supp. 281, D.C.D.C. The plaintiffs in that case 
were natives and citizens of China, and in 1952 had entered the United 
States from Formosa for the purpose of receiving military training with 
the United States Air Force. They finished their studies but) failed to leave. 
The question was whether they might be deported to Formosa, the govern- 
ment there being willing to receive them. The court pointed out that China 
ceded Formosa to Japan in 1895, that in the Japanese Peace|Treaty effec- 
tive 1952 Japan renounced all right, title and claim to Formosa, but that 
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neither in that treaty nor in any other has there been any cession to China 
of Formosa although the United States recognizes the Government of the 
Republic of China (the Nationalist Government) as the legal government of 
China and that such government exercises authority over Formosa. Then 
the court concluded 


"* * *that since under existing law, deportation may 
be effected only to a specific country, in this instance China, 
and since Formosa is not regarded by the Department of 
State as part of China as a country, the plaintiffs may not 
be deported to Formosa." 


This court does not regard the ruling in Sheng as persuasive. 

It is well settled that statutes should be construed, if possible, 
so as to effectuate |the purpose intended and to avoid absurd consequences. 
Delany v. Moraitis, 4 Cir., 136 F.2d 129, 131. Where language is suscep- 
tible of a construction which preserves the usefulness of a statute, the 
judicial duty rests upon the court to give expression to the intendment of 


the law. Armstrong Co. v. Nu-Enamel Corp., 305 U.S. 315, 333. United 
States v. American Trucking Association, 310 U.S. 534, 543. 
In the instant case the Government proposes to deport from this 


country the two alien plaintiffs who are here contrary to our laws and to 
place them where they were immediately preceding the time they entered 
the United States, that is, in Hong Kong. This proposal may be carried out 
if Hong Kong is a "country" under that provision of the Act declaring that 
deportation of an alien may be made to the "country from which such alien 
last entered the United States." 

A definition of the word ''country" was given by the Supreme Court 
in Burnet v. Chicago Portrait Co., 285 U.S. 1 (1932), as follows: 


"The word 'country,' in the expression ‘foreign country,’ 
is ambiguous. It may be taken to mean foreign territory or a 
foreign government. In the sense of territory, it may embrace 
all the territory subject to a foreign sovereign power. When 
referring more particularly to a foreign government, it may 
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describe a foreign State in the international sense, that is, 
one that has the status of an international person with the 
rights and responsibilities under international law of a 
member of the family of nations; or it may mean a foreign 
government which has authority over a particular area or 
subject-matter, although not an international person but 
only a component part, or a political subdivision, of the 
larger international unit. The term ‘foreign country’ is 
not a technical or artificial one, and the sense in which it 
is used in a statute must be determined by reference to the 
purpose of the particular legislation." 


The Burnet case concerned the claim of a corporation to an income 
tax deduction under a law allowing as such deduction part of] income taxes 
paid "to any foreign country." The question involved was whether New 
South Wales constituted a "foreign country" within the meaning of the ap- 
plicable law. It was held that New South Wales did so constitute a foreign 
country. New South Wales then was and is a state of the Commonwealth of 


Australia. The rationale of the court in Burnet as to the meaning of the 


word "country" has significance here. The adoption of that rationale in the 
instant case would meet the requirement that the sense in which language 
is used in a statute must be determined by reference to the purpose of the 
particular legislation. Moreover, such adoption would tend to achieve and 
not to defeat the aims of the 1952 Immigration and Nationality Act. 

It is the view of this court that Hong Kong is a country within the 
meaning of the Immigration and Nationality Act of 1952 and that plaintiffs 
may be deported to Hong Kong. 

The plaintiffs are not prejudiced by the fact that the warrants of 
deportation do not specify the place to which they are to be deported as it 
is clear to plaintiffs and the appropriate authorities that plaintiffs are to 
be deported to Hong Kong. 

The motion of the defendant for summary judgment will be granted 
and the motion of plaintiffs for summary judgment will be denied. 


/s/ Burnita Shelton Matthews 
February 10th, 1960 JUDGE 


[Filed February 15, 1960] 
ORDER 


This case having come on for hearing upon defendant's motion for 
summary judgment or in the alternative to dismiss and upon plaintiffs' 
cross-motion for summary judgment, and the Court having considered said 
motions, opposition thereto, exhibits filed therewith, and having heard oral 
argument; and it appearing to the Court that plaintiffs have received notice 
they are to be deported to Hong Kong, and it further appearing to the Court 
that Hong Kong is a country within the meaning of the Immigration and 
Nationality Act of 1952, in accordance with the memorandum opinion of the 
Court filed herein on February 10, 1960, it is by the Court this 15th day of 
February, 1960, 

ORDERED that plaintiffs' cross-motion for summary judgment be, 
and the same is heréby, denied; and the defendant's motion for summary 
judgment be, and the same is hereby, granted; and that the complaint be, 
and the same is hereby, dismissed. 


/s/ Burnita Shelton Matthews 
JUDGE 


[Certificate of Service] 


[Filed March 18, 1960] 
NOTICE OF APPEAL 


The plaintiffs hereby appeal from the order of the District Court 
herein dated February 15, 1960, granting summary judgment to the defend- 
ant and from the Court's order denying plaintiffs’ motion for summary 
judgment dated February 15, 1960. 

/s/ Jack Wasserman (ac) 


Copy to: /s/ David Carliner 
Honorable oever nea Attorneys for Plaintiffs 
United States Attorney 902 W Buildi 
United States Court House siachine ie 4 Es a 
Washington 1, D. C. ngt epee 


COUNTERDESIGNATION OF RECORD TO 
BE PRINTED IN JOINT APPENDIX 
Comes now appellee by its attorney, the United States Attorney, 
and pursuant to Rule 16(b) of the General Rules of the Court, hereby 
counterdesignates the following portions of the record in this case on ap- 
peal to be printed as part of the joint appendix: 


1. Document dated October 9, 1959 on Form I-166 file No. 
435262 D-6 signed H. D. Nice by T. E. Flenniken. 


- Document dated October 9, 1959 on Form I-294 entitled 
"Notice to Alien, Etc." bearing same file number as Item 1. 


. Decision of Special Inquiry Officer dated April 30, 1959. 


- Document dated September 2, 1959 bearing file! No. A 6593000 
D-6 on Form No. I-166 signed H. D. Nice by Stan Olsen. 


- Decision of Special Inquiry Officer dated July 17, 1958. 
. Page 3 of transcript of hearing dated July 17, 1958. 

. Stipulation dated and filed February 5, 1960. 
. This counterdesignation. 


/s/ Oliver Gasch 
OLIVER GASCH 
United States Attorney) 


/s/ Carl W. Belcher 
CARL W. BELCHER, 
Assistant United States Attorney 


/s/ Nathan J. Paulson 
NATHAN J. PAULSON 
Assistant United States Attorney 


[Certificate of Service] 


3/)o/o/ 


WILBUR K. MILLER 


BRIEF FOR APPELLEE AND APPENDIX 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
if 


No. 15696 | 


| 
Perer Yinc anD Wonc Caar LIANG, APPELLANTS 

v8. | 

Roserr F. Kennepy, ATTORNEY GENERAL OF THE UNITED 
STATES, APPELLEE 

| 


| 
APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


OLIVER GASCH, 
United States Attorney. 


Assistant United States Attorneys. 


SS 
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Inited States Court of Appeals 
| on thy 


oF Caolunceria Corcait 


No. 15696 
QUESTIONS PRESENTED 


In the opinion of the appellee, the questions presented are: 
1. Whether Hong Kong is a country within the meaning of 
| § 243(a) of the Immigration and Nationality Act. 
: 2, Whether designation of the country of deportation in a 
warrant of deportation is required by law. 
| 3. Whether omission of a designated country of deportation 
i from a warrant of deportation, assuming arguendo such desig- 
' nation is required by law, is prejudicial where the alien named 
| in the warrant has received notice of the country by means 
other than the warrant. 


() 


585759—61——1 


Argument: 
I. Hong Kong Is a “Country”? Within the Meaning of § 248(a) of 


Il. The Warrants of Deportation Are Valid and Their Omission 
of the Country of Deportation Does Not Prejudice Appellants. 

A. The omission of the country of deportation in the 
warrants does not prejudice appellants -_........- 

B. The claimed defect in the warrants is not “juris- 


: The Immigration Act of 1917. 
. Organizational and procedural changes 1940 and 
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BRIEF FOR APPELLEE AND APPENDIX 


COUNTEESTATEMENT OF THE CASE 


This is a deportation case. The appeal is from a final order 
of the District Court granting appellee’s motion for summary 
judgment and dismissing appellants’ complaint (J.A. 16). The 
opinion of the court below (J.A. 13-15) is officially reported 
as Ying v. Rogers, 180 F. Supp. 618 (D.D.C. 1960). 

Appellants are nationals and citizens of China who lawfully 
entered the United States as crewmen but overstayed their 
shore leave and hence came to be in the United States in vio- 
lation of law. Following deportation hearings which are un- 
challenged as to their regularity, each was ordered deported 
from the United States “in the manner provided by law”—ap- 
pellant Ying on April 30, 1959 (J.A. 7), appellant Wong on 
July 17, 1958 (J.A. 10). Appeal in each case to the Board of 
Immigration Appeals was waived (J.A. 7, 10), so that the de- 


(1) 
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portation orders have become final, and there is no question 
here raised as to their validity. 

At their respective deportation hearings, neither of the ap- 
‘ pellants availed himself of his privilege under § 243(a) of the 
Immigration and Nationality Act, ch. 477, 66 Stat. 214 (1952), 
8 U.S.C. § 1253(a) (1958),? of designating the country to which 
deportation shall be directed (J.A. 7, 10). It thereupon be- 
came the duty of the Attorney General “within his discretion” 
to designate, with respect to each appellant, one of a number 
of possible places as the country of deportation. Jbid.; see 
Rogers v. Cheng Fu Sheng, 108 U.S. App. D.C. —, 280 F. 2d 
663, 664 n. 3, cert. denied, 5 L. Ed. 2d 187 (1960). In the case 
of appellant Ying, there issued on April 30, 1959, the date of 
entry of the final deportation order, (1) a warrant of deporta- 
tion (J.A. 6), and (2) a “Notice to Alien of Country to Which 
His Deportation Has Been Directed and Penalty for Reentry 
Without Permission”—Form I-294—which initially directed 
deportation to China but was later rescinded on October 9, 1959, 
to direct deportation to Hong Kong instead (J.A.5). The war- 
rant of deportation itself did not specify any country of de- 
portation (J.A.6). Likewise, in the case of appellant Wong, 
there issued on July 17, 1958, the date of entry of Wong’s final 
order of deportation, a warrant of deportation (J.A. 9) not 
specifying any country of deportation; and on September 2, 
1959, a letter from the District Director (Form I-166, J.A. 8), 
notifying Wong of arrangements made for his deportation to 
Hong Kong. Hong Kong is the place from which each appel- 
lant last entered the United States, and Her Majesty’s Con- 
sulate General in San Francisco has advised the appellee that 
the Hong Kong authorities have consented to accept both ap- 
pellants into Hong Kong as deportees (J.A. 13). As to the 
foregoing facts, there is no issue. 
. Appellants’ complaint below, invoking the Declaratory 
Judgment Act, 28 U.S.C. §§ 2201, 2202 (1958), and § 10 of 


* Unless otherwise specified, all references in thig brief to “the Act” are 
to the Immigration and Nationality Act cited in the above text. 
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the Administrative Procedure Act, ch. 324, 60 Stat. 243 (1946), 
5 US.C. $1009 (1958), sought declaratory and injunctive re- 
lief against appellants’ impending deportation to Hong Kong 
on two grounds; first, that Hong Kong was not a country 
within the meaning of § 243(a) of the Act, second, that the re- 
spective warrants of deportation were invalid for failure to 
specify on their face the country of deportation (J.A. 2-3). 
On. cross-motions for summary judgment (J.A. 3, 12), the Dis- 
trict Court held Hong Kong to be a country under the Act 
and, not reaching the question whether the country was by law 
required to be set forth on the warrants, held also that its omis- 
sion from the warrants could not be prejudicial in the circum- 
stances of this case (J.A. 13-15). From the court’s final order 
(J.A. 16), this appeal was noted (J.A. 16). 


STATUTES AND REGULATIONS INVOLVED 


The principal relevant statutes and regulations are § 243 
of the Act and §§ 243.1, 243.3 of the Immigration and Natural- 
ization Service’s regulations, 8 C.F.R. §§ 243.1, 243.3 (1958 
ed.). They are reprinted in pertinent part at Brief for Appel- 
lants, pp. 3-4. Other relevant primary authorities, consisting 
for the most part of repealed provisions of prior law and regu- 
lations, are either cited or quoted at appropriate places within 
the text of the argument made in this brief. 


SUMMARY OF ARGUMENT 


I 


Hong Kong is a country within the meaning of § 243(a) of 
the Act. Chan Chuen v. Esperdy, O.T. 1960, No. 117, 2d Cir., 
December 30, 1960 (infra, A-1); Mo Ching Shing v. Murff, 
168 F. Supp. 381 (S.D.N.Y. 1958) (semble) ; cf. Chong Chak 
v. Esperdy, Civ. No. 130-353, S.D.N-Y., April 17, 1958 (un- 
reported) (infra, A-3). See also Burnet v. Chicago Portrait 
Co., 285 U.S. 1, 5 (1982) ; Rogers v. Cheng Fu Sheng, 108 US. 
App. D.C. ——, 280 F. 2d 663, cert. denied, 5 L. Ed. 2d 187 
(1960). Holding Hong Kong a country will serve the primary 
purpose of the current statute, which was to reduce the number 
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of “undeportable” aliens in this country by increasing the 
number of places or countries to which they could be sent. 


I 


A. Given that appellants have been notified of the country 
of deportation and have been afforded opportunity to chal- 
lenge its status as a legally proper place of deportation, the 
error, if any, in omitting such country from the warrant of 
deportation is harmless. 

B. The omission of the designated country from the war- 
rant of deportation is in any event not “jurisdictional,” as the 
Attorney General’s legal authority to deport appellants stems 
from the final and unchallenged order of deportation, and the 
warrant is a purely administrative device to aid in the order’s 
execution. 

C. Neither the statute nor the applicable regulations re- 
quire the naming of the country of deportation in the warrant. 
The statute itself nowhere mentions warrants, and the regula- 
tions merely provide that the warrant be “based on the final 
order of deportation,” which in turn is not required to name 
the place—inasmuch as the officials responsible for entry of the 
final order have no authority to make the country designation. 
Constitutional due process is satisfied without the naming of 
the place in the warrant so long as the alien is given adequate 
notice of the country by other means, affording him oppor- 
tunity to challenge the designation or to raise an issue of an- 
ticipated physical persecution. Such notice was given here. 

D. Appellants’ case authority cited in support of their con- 
tention concerning the warrant is based upon prior statutes in 
which the warrant of deportation was at once the “final order 
of deportation,” i.e., final decision as to deportability, and the 
source of authority for custody of the alien pending eventual 
deportation. Administrative practice starting in 1940 differ- 
entiated between orders and warrants of deportation, and Con- 
gress by its substitution of the word order for warrant in every 
pertinent provision of the 1952 Act abolished the former statu- 
tory warrant practice and left the matter to administrative 
regulation and discretion. Thus appellants’ old warrant cases 
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fall with their contemporaneous statutory setting, and if pres- 
ent law does not set forth the requirement they urge, it does 
not exist except possibly under the Constitution. But as al- 
ready shown, constitutional due process questions are elimi- 
nated by the giving of adequate notice of the country as was 
done in this case. : 
ARGUMENT 


L Hong Kong is a “country” within the meaning of § 243(a) 
of the Act 


Section 243(a) of the Act (Brief for Appellants, pp. 3-4) 
provides in part, as applicable to this case, that 
* * * deportation shall be directed by the Attorney 
General within his discretion and without necessarily 
giving any priority or preference because of their order 
as herein set forth either— 
(1) to the country from which such alien last entered 
the United States; [or] 
(2) to the country in which is located the foreign port 
at which such alien embarked for the United States 


or for foreign contiguous territory; [or] 


any one of five other possible places or countries. Appellants 
are concededly deportable to Hong Kong under either of the 
subparagraphs of § 243(a) just set forth, provided Hong Kong 
is a country. Appellants say Hong Kong is not a country; 
appellee says it is. 

Since its cession to Great Britain in 1841, as confirmed by 
the Treaty of Nanking of 1842, Hong Kong has been a British 
Crown Colony. It is comprised of the island of Hong Kong 
itself, the Kowloon Peninsula on the mainland, and certain 
lesser, surrounding islands known as the New Territories which 
together command the entrance to the Canton River. It is 
governed by a Royal Governor, who is advised by a twelve- 
member executive council, and by a seventeen-member ap- 
pointive legislature whose procedures follow those of the Brit- 
ish House of Commons. The precise distribution of political 
power between Hong Kong’s local, partially autonomous gov- 
ernment and that of the United Kingdom is irrelevant here; 
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it suffices to point out, on the basis of the advice communi- 
cated to appellee by Her Majesty’s Consulate General, that 
Hong Kong apparently has a sufficient modicum of autonomy 
to decide whether to accept or reject a deportee from the United 
States. 

Given the foregoing considerations, Hong Kong is unques- 
tionably a country within the meaning of the deportation 
statute. 

1. As held in Rogers v. Cheng Fu Sheng, 108 U.S. App. 
D.C. —, 280 F. 2d 663, cert. denied, 5 L. Ed. 2d 187 (1960), 
the term country in the Act, not having been congressionally 
defined, “must be given its ordinary meaning, consistent with 
the purposes of the legislation.” 280 F. 2d at 664, citing, among 
other cases, Burnet v. Chicago Portrait Co., 285 US. 1 (1932). 
In the Burnet case, relied on by the lower court here (J.A. 
14-15), the Supreme Court gave as one of the ordinary mean- 
ings of country “a, foreign government which has authority over 
& particular area or subject matter, although not an interna- 
tional person but only a component part or a political sub- 
division, of the larger international unit.” Jd. at 5. Hong 
Kong fits this definition. Ithasa government. That govern- 
ment rules over a particular area, the geographical area known 
to everyone as Hong Kong. Although the government may 
ultimately be politically dependent upon the United Kingdom 
with respect to certain subject matter, it apparently exercises 
local authority and control over the specific subject matter of 
accepting deportees. This is enough to make it a country 
under the Act, and it has been so held. Chan Chuenv. Esperdy, 
O.T. 1960, No. 117, 2d Cir., December 30, 1960 (infra, A-1).? 

2. Hong Kong thus also meets the tests this Court applied 
in reaching the conclusion Formosa was a country. Like For- 
mosa, Hong Kong is a “well-defined geographical, social and 


?The Second Circuit there affirmed an unreported decision and order 
which were before this Court in Rogers v. Cheng Fu Sheng, supra. Chan 
Chuen v. Esperdy, Civ. A. Nos. 153-159, 154-47, S.D.N.¥., oral decision 
of February 2, 1960, order dated March 17, 1960 (District Judge Mac 
Mahon). The Second Circuit adopted Judge MacMahon’s reasoning 
completely. 
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political entity” and has a government, albeit of colonial form, 
in “undisputed control” of its territory. See Rogers v. Cheng 
Fu Sheng, supra, 280 F. 2d at 664. Appellants attempt a 
distinction between Formosa and Hong Kong on the ground 
that the Crown Colony, perhaps unlike Formosa, is not an 
“international person” (Brief for Appellants, p. 19) since it 
is “politically dependent” (id., p. 21) upon the United King- 
dom; and they argue the term country in the statute should 
be construed to mean only a nation (id., pp. 21-23) in the 
sense of an “international person” (id., p. 19). But as already 
shown, the ordinary meaning of country embraces governments 
which are not international persons “but only a component 
part or a political subdivision, of the larger international unit,” 
Burnet v. Chicago Portrait Co., supra at 5; and this Court’s 
ratio decidendi in Cheng Fu Sheng was that “the word ‘coun- 
try’ as used in § 243(a) is not limited to national sovereignties 
in the traditional diplomatic sense.” 280 F. 2d at 665. It is 
therefore irrelevant that the Attorney General, to deport aliens 
to Hong Kong, must negotiate “not with the local governing 
authorities but with consular officers of the British Foreign 
Service” (Brief for Appellants, p. 20). This shows only that 
Hong Kong cannot speak for itself in diplomatic negotiations 
with foreign governments; it does not negate Hong Kong’s 
status as an integral, component government, i.e., country, in 
that unique “international unit” known as the British Com- 
monwealth. 
3. And as the lower court held (J.A. 15), Hong Kong’s being 
a country “would tend to achieve and not to defeat the aims 
of the 1952 Immigration and Nationality Act.” Those aims, 
according to this Court’s understanding, included an “evident 
purpose to reduce the number of ‘undeportables’ by increasing 
the number of places to which an alien under a final order of 
deportation may be sent.” Rogers v. Cheng Fu Sheng, supra, 
280 F. 2d at 665. Hong Kong as a country serves that pur- 
pose. Chan Chuen v. Esperdy, supra (set forth infra, A-1). 
To hold otherwise, as this Court remarked in Cheng Fu Sheng, 
“* © * would open to doubt the Attorney General’s 
power to deport aliens to areas of the world where diplo- 
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matic status is unsettled, such as various trusteeships, 
protectorates, or colonies.” 280 F. 2d at 665. [Em- 
phasis supplied.] 


We take this dictum as reflecting this Court’s already consid- 
ered opinion that appellee’s power to deport aliens to areas 
having colonial status, like Hong Kong, is not open to doubt. 


IL. The warrants of deportation are valid and their omission 
of the country of deportation does not prejudice appellants 


A. The omission of the country of deportation in the warrants does not 
prejudice appellants 


Appellants are subject to deportation under admittedly 
valid final orders of deportation; and not only have they al- 
ready been notified of the country of deportation but also have 
been afforded the opportunity, in this very lawsuit, to chal- 
lenge the propriety of the designation. These considerations 
are emphasized, not primarily to minimize appellants’ remain- 
ing point, but because other courts have warned, and rightly 
80, that “[a]ttempts to claim violations of procedural due proc- 


* As indicative of the lack of any doubt about Hong Kong’s being a 
country, two district court judges in the Southern District of New York, 
before the Second Circuit’s decision in Chan Chuen v. Esperdy, supra, 
denied stays of deportation where it was proposed to deport the aliens to 
Hong Kong. Mo Ching Shing v. Murff, 168 F. Supp. 881 (S.D.N.Y. 1958) ; 
Chong Chak v. Esperdy, Civ. No. 130-353, S.D.N.Y., April 17, 1958 (unre- 
ported) (infra, A-3). 

Holding Hong Kong a country obviously does not open up appellants’ 
Pandora’s Box of horribles (Brief for Appellants, pp. 22-23). When last 
heard from, Devil’s Island was a French penal colony off the coast of 
French Guiana, populated by only the inmates themselves, their keepers, 
and French colonial officials and their retinue; its status is not now, nor 
ever likely to be, in litigation in this Court, Elba since 1860 has been 
part of Italy proper, and Italy is clearly a country; appellee does not and 
cannot deport aliens to any specific part of Italy. And the Sahara Desert, 
far from being a well-defined geographical, social, and political entity as 
appellants state, is purely a geomorphological phenomenon overlapping the 
well-defined boundaries of remaining European colonies and several new 
‘African nations. We entertain no doubt as to the Attorney General's 
power in appropriate cases to deport aliens to, for example, Egypt, Libia, 
Sadan, and Mauritania; the status of Algeria and Spanish-held Rio de 
Oro we suggest should await concrete litigation. 
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ess in this field by aliens illegally in this country should not be 
encouraged where a valid final order of deportation has been 
issued.” Lezos v. Landon, 235 F. 2d 581, 583-84 (9th Cir. 
1955). After the entry of a valid final order of deportation, 
the Attorney General’s sole concern is that the affected alien 
leave the United States, T'siang Hsi Tseng v. Del Guercio, 148 
F. Supp. 803, 805 (S.D. Cal. 1957); United States v. Witko- 
vich, 140 F. Supp. 815, 819 (N.D.Il. 1956), aff'd, 353 US. 
194 (1957), and while the courts are open to assure that depor- 
tation is effectuated according to law, Tsiang Hsi Tseng v. 
Del Guercio, supra, they nevertheless do not require the At- 
torney General formalistically to comply with the “exact 
abracadabra.” Brunner v. Del Guercio, 259 F. 2d 583, 586 
(9th Cir. 1958). 

Thus, even assuming, as the District Court seems to have 
done for purposes of decision, that a warrant of deportation 
is by law required to set forth the country of deportation on its 
face, appellants are not prejudiced “as it is clear to [them] 
and the appropriate authorities that [they] are to be deported 
to Hong Kong” (J.A. 15). In this holding, we submit the 
District Court took “due account * * * of the rule of prejudi- 


cial error” as applied to agency action said to be “without 
observance of procedure required by law,” and correctly ruled 
that the defect, if any, was harmless. See Administrative 
Procedure Act, ch. 324, § 10(e), 60 Stat. 243 (1946), 5 U.S.C. 
§ 1009(e) (1958); Brown Telecasters, Inc. v. FCC., No. 15644, 
D.C. Cir., February 16, 1961 (slip opinion at 3). 


B. The claimed defect in the warrants is not “jurisdictional” 


Appellants argue, however, that the rule of prejudicial error 
relied on by the lower court is inapposite (Brief for Appel- 
lants, p. 15). Their contention is that the omission of the 
designated place in each warrant is a “jurisdictional” defect; 
that the warrant of deportation is the very legal foundation 
of the expulsion, without which the Immigration Service is 
assertedly “without power” to deport an alien (id. at 13-16). 

This argument, we submit, confounds the legal distinction 
between the final order of deportation, which is the true legal 


10 


basis of the expulsion, and the warrant of deportation, which 
is a purely administrative device for executing the order where 
deportation must be achieved by taking the alien into custody 
and expelling him forcibly. Such a distinction is clear from 
the statute and regulations. 
The Act nowhere mentions warrants of deportation. Sec- 
tion 241(a)(2), the provision under which appellants have 
been found deportable, says that any alien in the United 
States (including an alien seaman) who is in the United 
States in violation of the Act shall be deported “upon the 
order of the Attorney General.” 8 US.C. § 1251(a)(2).* 
Section 242(c) provides in pertinent part as follows: 
(c) When a final order of deportation under adminis- 
trative processes is made against any alien, the Attor- 
ney General shall have a period of six months from 
the date of such order, or, if judicial review is had, 
then from the date of the final order of the court, 
within which to effect the alien’s departure from the 
United States ** *. * * * If deportation has not been 
practicable, advisable, or possible, or departure of the 
alien from the United States under the order of depor- 
tation has not been effected, within such six-month 
period, the alien shall become subject to such further 
supervision and detention pending eventual deporta- 
tion as is authorized in this section. * * * 

8 US.C. §1252(c). And, for further illustration, section 

242(f) provides: 
(f) Should the Attorney General find that any alien 
has unlawfully reentered the United States after 
having previously departed or been deported pursuant 
to an order of deportation, whether before or after 
June 27, 1952, on any ground described in any of the 
paragraphs enumerated in subsection (e) of this sec- 
tion, the previous order of deportation shall be deemed 
to be reinstated from its original date and such alien 


“ All emphasis, in this and the following portions of this brief, to particu- 
lar words in the applicable statutes and regulations, is supplied. 
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shall-be deported under such previous order at any 
time subsequent to such reentry. For the purposes of 
subsection (e) of this section the date on which the 
finding is made that such reinstatement is appropridte 
shall be deemed the date of the final order of 
deportation. 
8 US.C. § 1252(f). See also § 242(e), 8 U.S.C. § 1252 (e). 
These provisions establish beyond dispute that the order of 
deportation, and not the warrant, is the legal foundation for 
the expulsion, and that appellants’ argument to the effect the 
warrant is “jurisdictional” is without merit. Accord, GoRDON 
AND RosENFIELD, ImmicRaTION Law aNpD Procepure § 514 
(1959). 

The applicable regulations are not inconsistent with the 
statutory scheme. Appellants’ reliance upon 8 C.F.R. § 243.3 
(Br. at 4) is based on a misreading. That regulation provides 
in part: 

Upon the issuance of a warrant of deportation or as 
soon. thereafter as the circumstances of the case require, 
the alien, if not in the physical custody of the Service, 
shall be taken into custody under the authority of such 
warrant of deportation and deported. 


Appellants are reading the last part of the above sentence as 
if it said “shall be taken into custody and deported under the 
authority of ‘such warrant of deportation” (Brief for Appel- 
lants, pp. 10, 14). But it is just the taking into custody of 
the alien which, according to this regulation, is under the 
authority of the warrant. The warrant is therefore only “the 
process supporting any coercive measures that may be required 
and to record-the execution of the deportation order, when 
it is accomplished.” Gorpon AND RosENFIELD, loc. cit. In 
short, its function is to evidence the authority of an immigra- 
tion officer to restrain an alien of his liberty in executing the 
order; it thereby protects the officer from charges of false 
arrest. or imprisonment; and, as merely. an official piece of 
paper, it is the place where the officer may make an appropri- 
585750—6b—8 2 ; 
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ate endorsement noting the order’s execution. There is 
nothing “jurisdictional” about a warrant of deportation. 


C. In any event, the warrant is not required to set forth the country of 
deportation. 


. As shown, there is no current statutory basis for warrants 
of deportation. Warrants of deportation are creatures only 
of an implementing regulation, 8 CFR. § 243.1 (1958 ed.) 
(Brief for Appellants, p. 4). The sole requirement relating 
to the contents of a warrant of deportation is that it be “based 
upon the final order of deportation.” 8 C.F.R. § 243.1(a). 
And since the “final order of deportation” is made by an 
official or officials having no power to determine and designate 
the country of deportation, it follows that the warrant of 
deportation is not required to specify the country.’ 
Appellants’ argument to the contrary is based partially upon 
a reading (or, more accurately, a misreading) of the heading of 
the regulation (Br. at 10-11). They say the requirement is to 
be implied from the caption: “Issuance of warrants of deporta- 
tion; country to which alien shall be deported; cost of deten- 
tion; care and attention of alien” (Br. at 4). But it is per- 
fectly clear that the matter following the first semi-colon, viz., 
“country to which alien shall be deported; cost of detention ; 
care and attention of alien,” has reference not to subsection (a) 
of the regulation, but only to subsection (b), as proven by the 
caption of subsection (b), viz., “Determination of place and 
cost of deportation, and necessity for attendants.” Thus, there 
is no basis for reading the matter in subsection (b) back into 
subsection (a) to require the district director to use only one 


* Where, as here, the aliens have waived their privilege of appeal (FA 7, 
10) to the Board of Immigration Appeals, the “final orders of deportation” 
are those of the special inquiry officer. 8 O.F-R. § 242.18. Neither the spe- 
¢tal inquiry officer, nor, if appeal is taken, the Board of Immigration Appeals 
has authority to determine and designate the country of deportation. See 8 
OF. §§ 6.1(4) (1), 242.18; Matter of R., 5 I. & N. 589 (1963) ; Matter of R., 
51 & N. 20 (1952) ; Goxpon anp Rosenrimxy, Iuomoratron LAW aNp PRoce- 
DURE 601 (1959). The authority to determine and designate the country of 
deportation is by statute (§243(a)) vested in the Attorney General and 
delegated to the district director of the Immigration Service by the regula- 
tion relied on by appellants (8 C.F-.R. § 248.1(b) ). 
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Piece of paper—the warrant—for performance of his combined 
functions under both subsections; apart from fiscal considera- 
tions, two pieces of paper will do as well. 

But appellants rejoin by noting that in this case the district 
director saw fit to exercise his functions under subsection (b) of 
designating “at whose expense an alien in the United States 
shall be deported” by incorporating such designation into each 
of the warrants involved (Brief for Appellants, p. 11). How- 
ever, this shows no more than that the district director has con- 
strued the regulation as permitting him to set forth the expense 
item in the warrant if determination as to expense has been 
made when the warrant is issued. This cannot be stretched 
into a settled administrative practice of requiring the expense 
determination in the warrant; much less can it be cited for the 
proposition that. the country determination too is required in 
the warrant. 

Given, as we urge, that neither the statute nor the applicable 
regulations require the country of deportation to be specified in 
the warrant, appellants’ only remaining prop is the Constitu- 
tion; and they say the contended-for requirement must be 
“read into” either the statute or the regulations to save them 
from violating Fifth Amendment due process restrictions (Br. 
at 12-13). But the only substantive “right” possessed by ap- 
pellants at this stage of the case is to be deported to a legally 
proper country, and that “right” emanates not from the Con- 
stitution but from § 248(a) of the Act. Accordingly, as the 
“right” is only statutory, cf. Mensevich v. Tod, 264 U.S. 134 
(1924), any administrative device employed by the Immigra- 
tion Service which fully protects that “right” comports with 
procedural due process. Here, the notices of the country of de- 
portation which were actually given (J.A. 4-5, 8), afforded 
appellants the opportunity, of which they have quite clearly 
availed themselves, to challenge the legality of the designation 
of Hong Kong. In the very opportunity to seek judicial review 
of the designation, without appellants’ having to surrender 
themselves at the boat in ignorance of their destination, civil- 
ized standards of fairness are met. No more is required to sat- 
isfy due process. 
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saaiies > _D. Prior law distinguished * sole 
- Appellants’ other arguments are based not so much on’ what 
the law now is, but on what it wasin the past. Their theory is 
essentially that prior statutes are covered with judicial gloss, 
that former administrative practice filled in the remaining in- 
terstices of legislation, and that subsequent reenactment of ap- 
plicable provisions without substantial change carried with it 
tacit congressional ratification of earlier procedures in this field, 
Our survey of prior law, however, leads toa contrary conclusion 
that the judicial precedents cited by appellants are limited only 
to their contemporary statutory setting, and that starting in 
the World War II period there were substantial changes in de- 
portation procedure which Congress recognized and for the most 
part perpetuated in postwar legislation. 
‘1. Early legislation. The most important changes in the de- 
portation laws over the years, at least for the present problem, 
have occurred in the normally innocuous area of nomenclature, 
and it is mainly to labels that the Court’s attention is directed. 
In the unpopular Alien Act of 1798, our first deportation law, 
the legal foundation for expulsion of “undesirable” aliens was 
® presidential order. That Act, 1 Stat. 570, provided that 
* * * it shall be lawful for the President of the United 
States at any time during the continuance of this Act, 
to order all such aliens as he shall judge dangerous to the 
peace and safety of the United States * * * to depart 
out of the territory of the United States, within such 
time as shall be expressed in such order, which. order 
shall be served on such alien by delivering him a copy 
thereo: ove 
After this legislation expired according to its own terms at the 
end of a two-year period, another deportation statute was not 
passed until 1888 as an amendment to the contract labor law 
of 1887, 24 Stat. 414. The amendatory Act of October 19, 1888, 
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ch. 1210, 25 Stat. 565, 566, authorized the Secretary of the 


* * * in case he shall be satisfied that an immigrant has 
been allowed to land contrary to the prohibition of that 
law [of 1887], to cause such immigrant within the ¢ke 
period of one year after landing or entry, to be taken 
into custody and returned to the country whence he 
came, at the expense of the importing vessel, or, if he 
entered from an adjoining country, at the expense of the 
person previously contracting for the services. 


As can be seen, this statute did not spell out the precise pro- 
cedure’ under which the Secretary of the Treasury was “to 
cause, such immigrant * * * to be taken into custody and 
returned to the country whence he came”, and other materials 
are lacking to show exactly how expulsions under this statute 
were executed. 

The lack of procedural specificity in the deportation law 
was perpetuated in a subsequent codification of the immi 
tion laws in 1891. Section 10 of the Act of March 3, 1891, 26 
Stat. 1084, 1086, merely provided “That all aliens who may 
unlawfully come to the United States shall, if practicable, be 
immediately sent back on the vessel by which eee 
brought in”; and § 11 continued: 


That any alien who shall come into the United States 
in violation of law may be returned as by law provided, 
at any time within one year thereafter, at the expense 
of the person or persons, vessel, transportation com- 
pany, or corporation bringing such alien into the United 
States, and if that can not be done, then at the expense 
of the United States; * * *. 


In. practice, however, the alien’s deportability under the above 
act. was determined by a board of special inquiry; its. findings 
of fact were then transmitted to the Secretary of the Treasury 
for both final decision as to deportability and determination 
as to the country of deportation; and the Secretary’s decision 
took the form of a warrant of deportation, addressed to the 
appropriate immigrant inspector, authorizing him to arrest 
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the alien and deport him to a designated country or port. See 
Lavin v. Le Fevre, 125 Fed. 693, 694 (9th Cir. 1903). 

Again in the codification of Act of March 3, 1908, ch. 1012, 
32 Stat. 1213, the mechanics of expulsion were seemingly left 
to.administrative regulation and discretion. Sections 20 and 
21, 32 Stat. at 1218-9, provided: 


Sec. 20. That any alien who shall come in to the 
United States in violation of law, or who shall be found 
& public charge therein, from causes existing prior to 
landing, shall be deported as hereinafter provided to the 
country whence he came at any time within two years 
after arrival * * *, 

Sec. 21. That in case the Secretary of the Treasury 
shall be satisfied that an alien has been found in the 
United States in violation of this Act he shall cause such 
alien, within the period of three years after landing or 
entry therein, to be taken into custody and returned to 
the country whence he came, as provided in section 
twenty of this Act * * *. 


And by the Act of April 28, 1904, 33 Stat. 591, the functions 


conferred by the above deportation law were transferred to 
the Secretary of Commerce and Labor, whose department had 
earlier been vested with authority in the immigration field. 
Act of February 14, 1903, 32 Stat. 825. 

2: The Immigration Act of 1907. It was in the Act of 
February 20, 1907, ch. 1134, 34 Stat. 898, that warrants of de- 
portation were first given statutory mention, and it is quite 
possible that this Act ratified the prior non-statutory prac- 
tice of the Secretaries of Treasury and of Commerce and La- 
bor, respectively. The important thing is that in 1907 
warrants of deportation were confirmed as both the legal 
foundation for expulsion of aliens and the authority for taking 
them into custody, as evidenced by §§ 20-21, 34 Stat. at 904-5: 


Sc. 20. That any alien who shall enter the United 
States in violation of law, and such as become public 
charges from causes existing prior to landing, shall, up- 
on warrant of the Secretary of Commerce and Labor, 
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be taken into custody and deported to the country 
whence he came at any time within three years after 
the date of his entry into the United States. * * * 

Sec. 21. That in case the Secretary of Commerce and 
Labor shall be satisfied that an alien has been found 
in the United States in violation of this Act, or that an 
alien is subject to deportation under the provisions of 
this Act or of any law of the United States, he shall 
cause such alien within the period of three years after 
landing or entry therein to be taken into custody and 
returned to the country whence he came, as provided 
by section twenty of this Act * * *. 


Cast into modern terms, the warrant of deportation under the 
1907 Act served the twin functions of being a “final order of 
deportation”—1.e., the end product of administrative proceed- 
ings to determine deportability—and at the same time a true 
warrant in the sense of evidencing authority to detain an alien 
for forcible ejection from our shores, And under the 1907 
act, as was true under all deportation statutes prior to the 
Internal Security Act of 1950, the determination of the coun- 
try of deportation (“the country whence he came”) was made 
in the course of the same proceedings in which deportability 
was adjudicated in the first instance, see Gorpon AND RosENn- 
FIELD, IMMIGRATION Law AND Procepure 600 (1959), so that 
the Secretary of Commerce and Labor was in a natural posi- 
tion, upon issuance of the warrant of deportation, to designate 
therein the country of deportation.” 

It is only in this legislative context that appellants’ princi- 
pal case authority can properly be assessed. In both Ex parte 
Callow, 240 Fed. 212 (D. Colo. 1916), and Ex parte Yabu- 
canin, 199 Fed. 365 (D. Mont. 1912), warrants of deportation 
were challenged for indefiniteness on the ground that they di- 
rected deportation in the statutory language, “to the country 


*We gloes over the familiar problem faced by the Secretary and the 
courts in construing the statutory language “to the country whence he 
came.” But whether that language was taken to mean the country of 
nativity, citizenship, last domicile prior to entry, or last port of embarka- 
tion prior to landing, the so-called basic facts of the alien's status and 
movements were adduced at the hearing held to determine deportability. 
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whence [the’ alien] came,” without specifying the country 
‘by name. The court in each case upheld the alien’s conten- 
tion. “It was said, first, that the alien had to be protected 
in his right to be deported to the legally proper country; and 
second, that the officer executing the warrant and the appro- 
priate transportation agency also were to look to the warrant 
as the source of authority to cause the alien’s departure from 
the United States to a specified destination. But from the 
result reached in each ease, it is clear the defect was not 
thought to be “jurisdictional.” The omission of the place in 
the warrant, being severable from those portions thereof going 
to deportability, could be cured by modification of the exist- 
ing warrant or substitution of a new one; and discharge in 
‘habeas corpus was withheld pending appropriate action by 
the government. The same result was reached in other con- 
temporaneous cases. See Ex parte Gytl, 210 Fed. 918 (D.N. 
Dak. 1914); United States v. Ruiz, 203 Fed. 441 (5th Cir. 
‘1913). Moreover, in line with the broad equity powers of 
habeas corpus courts to do justice as each case requires, other 
decisions judicially amended challenged warrants of deporta- 
tion either'to supply the missing country where the relevant 
facts were not in dispute or to change one designation to an- 
other where the first was erroneous as a matter of law. See 
United States ex rel. Moore v. Sisson, 206 Fed. 450 (2d Cir. 
1913); Yee Suey v. Berkshire, 232 Fed. 143 (5th Cir.), cert 
. denied, 242 US. 689 (1916); United States ex rel. Ng Hen v. 
Sisson, 220 Fed. 538 (S.D.N.Y. 1914) (L. Hand. J.)* 

* These cases, some of which are relied on by appellants here,® 

* Interestingly enough, Judge Learned Hand in the last-cited case 
amended warrants of deportation so as to direct deportation of the aliens 
involved to Hong Kong—which he could not have done if there was any 
doubt that Hong Kong was a country within the meaning of “the country 
whence [the alien] came.” 

* Appellants also rely upon, among cases arising under the 1907 act, 
Lewis v. Frick, 233 U.S. 291 (1914). But there the warrant of deportation 
did name the country of deportation (see Frick v. Lewis, 195 Fed. 698, 700 
(6th Cir. 1912), and Lewis v. Frick, 189 Fed. 146, 148 (C.CB.D. Mich. 
1911)), so that: the Court had no occasion to consider the validity of a 
warrant omitting the country. . And far from “remand[ing} the action for 
a determination of the place:of deportation * * * ” (Brief for Appellants, 
p. 12), the Court there affirmed a warrant directing deportation to Russia 
which was found the legally proper country. 
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show that the judge-made requirement of naming the place 
of deportation in the warrant of deportation was promulgated 
for the protection of the alien; the problem to be solved was 
essentially one of “notice.” Such a requirement is assuredly 
satisfied where, as in the instant case, 2 means other than the 
warrant of deportation performs the identical function. 

3. The Immigration Act of 1917. In 1913 immigration and 
nationality functions had been transferred from the Depart- 
ment of Commerce and Labor to the newly-formed Depart- 
ment of Labor. Act of March 14, 1913, ch. 141, §§3, 8, 37 
Stat. 737. Apart from this administrative change, the Im- 
migration Act of 1917, ch. 29, 39 Stat. 874, continued the basic 
pattern of expulsion procedure established under the 1907 
act, tinkering only (insofar as is presently relevant) with the 
number of alternative places to which a deportable alien could 
be sent. Sections 19 and 20 provided in part, 39 Stat. at 
889-90: 


Sxc. 19. That at any time within five years after entry, 
any alien [who is deportable on one or more grounds 
as provided] * * * shall, upon the warrant of the 
Secretary of Labor, be taken into custody and de- 


ported[.] * * * In every case where any person is 
ordered deported from the United States under the pro- 
visions of this Act, or of any law or treaty, the dedssion 
of the Secretary of Labor shall be final. i 
Sec. 20. That the deportation of aliens provided for 
in this Act shall, at the option of the Secretary of Labor, 
be to the country whence they came or to the foreign 
port at which such aliens embarked for the United 
States; or, if such embarkation was for foreign con- 
tiguous territory, to the foreign port at which they 
embarked for such territory; or, if such aliens entered 
foreign contiguous territory from the United States and 
later entered the United States, or if such aliens are 
held by the country from which they-entered the United 
States not to be subjects or citizens of such country, 
and such country refuses to permit their reentry, or 
imposes any condition upon permitting reentry, then 
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to the country of which such aliens are subjects or 
citizens, or to the country in which they resided prior 
to entering the country from which they entered the 
United States. * * * 
As is evident from § 19, the warrant of deportation was con- 
tinued as the instrument embodying both the decision of the 
Secretary of Labor as to deportability and the order or direction 
of deportation, as well as evidencing the authority of an immi- 
gration officer to execute the order by taking the subject alien 
into custody. 

That the warrant, decision, and order mentioned in § 19 of 
the Immigration Act of 1917 referred to one and the same 
instrument is also shown by administrative regulations promul- 
gated under that act. There are available the Immigration 
Rules and Regulations of the Immigration and Naturalization 
Service, dated January 1, 1930 (edition of December 31, 1936), 
which appear in the first edition of the Code of Federal Regula- 
tions published in 1938. Title 8 CFR. § 19.12 (1st ed. 1938) 
provided: 

$19.12. Hearing; record to be sent to Central Office. 
At the close of the hearing the full record shall be for- 


warded to the Central Office, together with any written 
argument submitted by counsel and the findings and 
conclusions of the examining officer and recommenda- 
tions of the officer in charge, for decision of the Secretary 
of Labor, as to whether a deportation warrant shall issue. 
(Sec. 19, 39 Stat. 889; 8 U.S.C. 155). 


The former regulations also show that the facts relating to 
the proper country of deportation were continued to be adduced 
at the deportation hearing for the purpose of settling the coun- 
try upon issuance of the warrant of deportation; title 8 CFR. 
§ 19.16 (1st ed. 1938) provided in part: 
$19.16 Deportation warrant to specify destina- 
tion; * * *. The deportation warrant shall specify the 
place to which the alien covered thereby will be de- 
ported, in accordance with section 20 of the Immigration 
Act of 1917 (39 Stat. 899; 8 U.S.C. 156). * * * 
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And a host of cases arising under the 1917 act, many of which 
use the terms warrant of deportation and order of deportation 
interchangeably in context where it is perfectly clear they are 
referring to one and the same thing, demonstrate thereby that 
the old warrant of deportation was at once the legal foundation 
of expulsion and authorization for custody in aid of execution. 
See, eg., Mahler v. Eby, 264 US. 32 (1924); Scholz v. 
Shaughnessy, 180 F. 2d 450 (2d Cir. 1950) ; United States ez rel. 
Gagliardo v. Karnuth, 156 F. 2d 867 (2d Cir. 1946), affirming 66 
F. Supp. 969 (W.D.N-Y. 1945) ; United States ex rel. Mazur v. 
Comm’r, 101 F. 2d 707 (2d Cir. 1939); United States ex rel. 
Fink v. Reimer, 96 F. 2d 217 (2d Cir.), cert. denied, 305 U.S. 
618 (1938); United States ex rel. DiBattista v. Hughes, 299 
Fed. 99 (8d Cir. 1924); Gorcevich v. Zurbrick, 48 F. 2d 1054 
(6th Cir. 1931); Gonzales v. Zurbrick, 45 F. 2d 934 (6th Cir. 
1930); United States ex rel. Karpathiou v. Jordan, 153 F. 2d 
$10 (7th Cir.) cert. denied, 328 U.S. 868 (1946) ; Kush v. Davis, 
3 F. 2d 273 (7th Cir. 1924); Costello v. Ramsey, 88 F. 2d 622 
(8th Cir. 1987); Marty v. Nagle, 44 F. 2d 695 (9th Cir. 1930) ; 
Kostenowezyk v. Nagle, 18 F. 2d 834 (9th Cir. 1927); Seif v. 
Nagle, 14 F. 2d 416 (9th Cir.), cert. denied, 273 US. 737 
(1926); Todaro v. Munster, 62 F. 2d 963 (10th Cir.), cert. de- 
nied, 289 U.S. 738 (1933). Moreover, amendment of warrants 
with respect to the proper country of deportation was contin- 
ued to be permitted, either judicially, see Ex parte Ubaldino, 
293 Fed. 901 (W.D. Wash. 1921) ; or administratively, see, e.g., 
United States ex rel. Chow Yee v. Harrison, 143 F. 2d 129 (2d 
Cir. 1944) ; United States ex rel. Di Paola v. Reimer, 102 F. 2d 
40 (2d Cir. 1939); Gorcevich v. Zurbrick, supra. 

4. Organizational and procedural changes 1940 and after. 
The turning point in deportation procedures, giving rise to basi- 


*In Mahler v. Edy, the warrant of deportation is reproduced in full at 
264 U.S. at 35-36, setting forth its findings of deportability after due hearing 
and naming the country of deportation. The case was reversed on grounds 
of incomplete findings of deportability, a defect which the Court, for obvious 
reasons, treated as “jurisdictional.” Jd. at 42-45. But even then, there was 
no discharge in habeas corpus, the Secretary of Labor being afforded oppor- 
tunity to amend. Jd. at 45-46. 
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cally the modern practice, came in the wake of 

Plan No. V, 5 Fen. Rec. 2223 (1940), by which the Immigration 
and Naturalization Service was transferred from the Depart- 
ment of Labor to the Department of Justice. Soon afterwards 
the Attorney General promulgated a series of orders delegating 
various of his duties and responsibilities under the immigration 
laws to different sets of officials, and in the process deportation 
practice was bifurcated into two-step issuance of orders of de- 
portation on the one hand and warrants of deportation on the 
other. 

The first was Order No. 3888, 5 Fep. Rec. 2454 (1940). By 
§ 2(a), the Board of Review of the Immigration and Naturali- 
zation Service was given authority “to issue orders of deporta- 
tion after proceedings in accordance with law and regulations”: 
and by § 6(b), the Chief of the Warrant Branch or his chief 
assistant was empowered “to issue warrants of deportation pur- 
suant to orders of deportation made in accordance with the 
provisions of this order.” 

Order No. 3888 was withdrawn by General Order No. C-24, 
5 Fen. Rec. 3502 (1940). But the new order promulgated a 
Part 90 of Title 8 C.F.R., by which the Board of Review was 
redesignated the Board of Immigration Appeals, and the divi- 
sion of authority between that Board and the Warrant Branch 
in regard to orders and warrants of deportation, respectively, 
was retained. See 8 CFR. §§ 90.2, 90.3(a)(1), 90.14(b) 
(Supp. 1940). 

In 1941 General Order No. C-26, 6 Fep. Rec. 68 (1941), 
repealed all sections of the existing Part 19 of 8 C.F.R., which, 
as previously shown, contained a regulation (8 C.F.R. § 19.16 
(1st ed. 1938)) requiring warrants of deportation to name the 
country: of deportation. A new Part 19 was promulgated in 
which that requirement was omitted. Section 19.6(j) of the 
new regulations still required the alien’s personal history to be 
developed at the deportation hearing so that the country of 
deportation could be determined on the hearing record; but 
§ 19.11(e) provided for ‘issuance of warrants of deportation at 
the field level of organization upon final orders of deportation. 
and § 19.12(a@) made clear that the new warrants, unlike the 
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old, served as a mere administrative instrument for executing 
the orders. Section 19.12(a), the predecessor of the current 
regulation relied upon by appellants, provided: 
§ 19.12 Execution of warrant of deportation—(a) 
Taking an alien into custody. Upon the issuance of a 
warrant of deportation or as soon thereafter as the cir- 
cumstances of the case may require, the alien, if not 
already in custody, shall be taken into custody there- 
under and deported. 


Later in 1941 Part 19 of the regulations, including those set 
forth immediately above, was redesignated as Part 150, 6 Fsp. 
Ree. 229 (1941), and together with amendments thereto not 
here relevant, 6 Fep. Rec. 5463 (1941), 6 Fen. Rea. 5747 
(1941), appeared as 8 C.F.R. Part 150 (Cum. Supp. 1943). 

Still later, the Attorney General’s authority to issue warrants 
of deportation was redelegated to the district directors of the 
Service, the officials who currently exercise that very same 
authority. See 11 Fep. Rec. 177A-110 (1946), 8 C.F.R. §§ 1.45, 
146(c) (Supp. 1946; Supp. 1947). 

The legal situation as of 1950 in effect was this: The basic 
statute, the Immigration Act of 1917, while establishing the 
warrant of deportation as the legal foundation of expulsion and 
the authority for custody of aliens pending deportation, con- 
tained no express requirement that the warrant specify the 
country of deportation by name; but in those judicial circuits 
and districts in which such a requirement had been read into 
the statute by implication, that requirement was ‘law.’ Other- 
wise, the requirement had no legal basis, inasmuch as the sole 
regulation which at one time embodied it (8 C.F.R. § 19.16 
(1st ed. 1938)) had been repealed in 1941, 6 Fen. Rec. 68 
(1941). Strictly as a matter of internal practice, and in order 
to satisfy the judge-made law of several courts, the Service 
did however continue to set forth the country in the warrant, 
as shown by the Immigration Manual (1946 ed.) cited by ap- 
pellants. At the place cited, p. 1700.1, the Manual says the 
warrant “is to state the place which the alien is to be deported,” 
citing §§ 19 and 20 of the Immigration Act of 1917, United 
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States ex rel. Paola v. Reimer, supra, Ex parte Callow, supra, 
and Ex parte Yabucanin, supra. But as also shown by the 
changes in the regulations traced above, by 1950 the warrant 
of deportation had in practice ceased to be the very legal foun- 
dation of the expulsion and served merely as an aid in execut- 
ing an order of deportation which had long since replaced the 
old warrant practice. 

5. Postwar legislation. As indicated by appellants (Br. p. 
8), before the enactment of the Internal Security Act of 1950, 
the Senate conducted a full-scale investigation of the immigra- 
tion laws which culminated in the very comprehensive report 
of the Judiciary Committee, S. Rep. No. 1515, 81st Cong., 2d 
Sess. (1950). At the pages cited by appellants, pp. 628-635, 
the Senate Committee discussed warrants of deportation along 
with orders of deportation, the context showing clearly that the 
Senate had by then recognized the distinction long made by 
the Service. But the “many complications” referred to by the 
Committee as attending the execution of deportation warrants 
nowhere included a discussion of the requirement contended 
for by appellants in this case; rather, the problem then at hand 
centered around the determination of the country of deporta- 
tion under the 1917 act, in view of conflicting court interpreta- 
tions of the language “the country whence he came,” and the 
existence of many “undeportable” aliens. See Rogers v. Cheng 
Fu Sheng, slip opinion at 4 n. 5, 280 F. 2d 663, 664 n. 5, cert. 
denied, 5 L. Ed. 2d 187 (1960). As a partial remedy to the 
problem of the “undeportables,” the Senate Committee pro- 
posed to allow the Attorney General in his discretion to deport 
an alien to any country willing to accept him into its territory, 
and this proposal was later incorporated into current legisla- 
tion. This, and not the problem now raised by appellants, 
was at the heart of discussion in the relevant legislative his- 
tory of the Internal Security Act of 1950. See H.R. Rep. No. 
1192, 81st Cong., 1st Sess. (1949), pp. 4, 7; S. Rep. No. 2369, 
81st Cong., 2d Sess. (1950), pp. 14-15. 

The Internal Security Act of 1950, 64 Stat. 987, became law 
on September 22 of that year. Section 22 of that act (64 Stat. 
at 1006, 1008) amended, inter alia, § 4(a) of the Act of October 
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16, 1918, 40 Stat. 1012, but continued to use the language of 
the earlier statute which provided that aliens deportable 
thereunder “shall, upon the warrant of the Attorney General, 
be taken into custody and deported in the manner provided 
in the Immigration Act of February 5, 1917.” Section 23 of 
the Internal Security Act (64 Stat. at 1010) amended § 20 of 
the Immigration Act of 1917, 39 Stat. 890. For the first time, 
according to the new § 20, the deportee was given the privilege, 
in the first instance, of selecting the country of deportation, 
under the provision that deportation “shall be directed by the 
Attorney General to the country specified by the alien, if it is 
willing to accept him into its territory.” This provision was 
later carried forward in § 243(a) of the current Act. And the 
new § 20(d) provided: 


(d) Should any alien subject to the provisions of 
subsection (c) unlawfully return to the United States 
after having been released for departure or deported 
pursuant to this section, the previous warrant of depor- 
tation against him shall be considered as reinstated from 
its original date of issuance. 

Thus, it can be seen, while the Service had previously distin- 
guished between orders and warrants of deportation, the 1950 
legislation failed to recognize the changes of nomenclature 
which had occurred in practice. 

As a result of the new privilege in the deportee to select his 
own country of deportation under the 1950 act, the Service 
began the current practice of deferring the final designation 
of the country until after the final determination as to de- 
portability, in order that the country chosen be consulted on 
its willingness to accept the deportee. See Gorpon AND Rosen- 
FIELD, IMMIGRATION Law AND Procepurp 600 (1959). To this 
end § 20(a), as amended (64 Stat. at 1011), also provided that 
the Attorney General “shall have a period of six months” from 
the date of the order of deportation, ie., the entry of final 
findings of deportability, “within which to effect the alien’s 
departure from the United States.” This provision, too, was 
carried forward in § 242(c) of the current Act (supra, p. 10), 
with the additional proviso that if the order of deportation was 
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judicially reviewed, the Attorney General’s six-month period 
should run anew from the date of the court’s final order. 

We are thus brought to the currently effective Immigration 
and Nationality Act of 1952. By the total absence of men- 
tion of warrants of deportation, and by the recasting of all 
relevant provisions in terms of orders of deportation where 
they had previously been in terms of warrants, the Congress by 
implication abolished all statutory foundation for warrants 
and left this matter solely to administrative regulation and 
discretion. This conclusion is reinforced by § 103(a) of the 
Act (8 US.C. § 1103(a)) empowering the Attorney General 
to “establish such regulations * * * and perform such other 
acts as he deems necessary for carrying out his authority under 
the provisions of this Act.” The provision of § 243(a) of the 
Act, which says merely that the Attorney General shall “di- 
rect” deportation to any one of a number of possible places, 
being silent as to the precise manner of exercising that direc- 
tion, has left the procedure to administrative regulation. We 
have heretofore discussed the applicable regulations (8 C.F.R. 
§ 243.1), see supra, pp. 12-13, and concluded that they also do 
not require the naming of the country in the administrative 
warrant of deportation. The current practice, followed in this 
case, is that the warrant directs deportation “pursuant to law” 
(J.A. 6, 9), and that the alien later receives notice of the 
country when the Attorney General has made a final deter- 
mination with respect thereto. So long as the alien at some 
stage of the proceedings is in fact apprised of that country, 
“Sn order that he may be assured that the mandates of the 
statute are being observed and to afford him an opportunity 
to present any claim of anticipated physical persecution,” 
Gorpon AnD RosENFIELD, op. cit. at 601, the deportation is 
“pursuant to law” and cannot be set aside. 

From the foregoing historical survey of the law, the basic 
premise of appellants’ argument—that the legislative revision 
in 1952 was “without modification of the relevant statutory 
language” (Br. at 9)—fails. There was no explicit “gloss of 
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congressional approval of * * * prior practice” (Br. at 10), 
and implicitly there was congressional recognition and ratifica- 
tion of changes in such prior practice. Appellants’ argument 
thus stands or falls on present law only, and we say it clearly 
falls. 

CONCLUSION 


Wherefore, it is submitted the judgment of the District Court 
be affirmed. 


Outver Gascu, 

United States Attorney. 

Cart W. BELCHER, 

Assorr A. LeBan, 
Assistant United States Attorneys. 
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CHAN CHUEN, PLAINTIFF-APPELLANT 
v. 
P. A. Esperpy, District Dmector, ImmicraTion AND Nat- 


URALIZATION Service, New York District, DEFENDANT- 
APPELLEB 


Before: Crank, WATERMAN AND FRIENDLY, Circuit Judges. 


Appeal from the United States District Court for the South- 
ern District of New York, Luoyp F. MacManon, Judge. 
Plaintiff appeals from an order granting summary judgment 


to the defendant District Director, Immigration and Naturali- 
zation Service, New York District, in his action to review an 
order of the Attorney General directing his deportation to Hong 
Kong. Judgment affirmed. 

Jules E. Coven (Abraham Lebenkoff and Milton J. Freund- 
lich, New York City, on the brief), for plaintiff-appellant. 

Roy Babitt, Sp. Asst. U.S. Atty., S.D.N.Y., New York City 
(S. Hazard Gillespie, Jr., U.S. Atty., New York City, on the 
brief), for defendant-appellee. 


Per Curiam: 

Plaintiff, a seaman subject to deportation, appeals from an 
order granting summary judgment in favor of the defendant 
District Director, Immigration and Naturalization Service, 
New York District, in an action he brought to review an order 
of the Attorney General directing his deportation to Hong 
Kong. The appeal is based on the assertion that Hong Kong, 
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a colony of the United Kingdom, is not a “country” within the 
meaning of § 243(a)(7) of the Immigration and Nationality 
Act, 8 U.S.C. §1253(a)(7), under which deportation is 
ordered. 

The word “country” has no fixed meaning, and should be 
construed in accordance with the purpose of the particular 
legislation. Burnet v. Chicago Portrait Co., 285 U.S. 1. 
Section 243(a) (7), in authorizing deportation “to any country 
which is willing to accept such alien into its territory,” is ob- 
viously intended to avoid arbitrary restrictions on the places 
to which a deportable alien may be sent. In line with the 
general Congressional policy of facilitating the deportation of 
deportable aliens, see Conf. Rep. No. 3112, Sept. 19, 1950, 81st 
Cong., 2d Sess., 2 U.S. Code Cong. Serv. 3899, 3911 (1950), we 
think that any place possessing a government with authority 
to accept an alien deported from the United States can qualify 
as a “country” under the statute. Whatever the distribution 
of power between Hong Kong’s local, partially autonomous 
government and Great Britain, Hong Kong is a “country” 
under the above definition. 

Judgment affirmed. 


(A-3) 
No. 479 
United States District Court, Southern District of New York 


Cuone Cuax, (Fitz No. Aut 047 556), Caone Yau, (Fux 
No. Aut 047 569), Caana Kune, (Fre No. Aux 047 557), 
Cone Tin, (Fz No. At 046 486), Cazune CHEun, 
(Fre No. Aut 047 300), Caeune Cur, (Fiz No. Aut 046 
931), aNnD CHEUNG YaP, (Fitz No. Aut 047 568), PLAINTIFFS 


against 
Joun L. Morrr, as Disreict Director ror THE New York 


District, ImmicRaTiIoN AND NATURALIZATION SERVICE, 
Unrrep States DerarTMEnT oF JUsTICE, DEFENDANT 


Civ. 180-353 


MEMORANDUM 
Dm«ocg, DJ. 

Plaintiffs move for a stay of deportation pending prosecu- 
tion of their action (a) for review of administrative denials 
of applications under Section 243(h) of the Immigration and 
Nationality Act of 1952, 8 U.S.C. § 1253(h), for stays on the 
ground that they would be subject to physical prosecution 
(sic) in the country to which it is proposed to deport them, 
(b) for a declaratory judgment and (c) for a permanent in- 
junction. 

The substance of plaintiffs’ complaint is that it is proposed 
to deport them to Hong Kong and that they are not assured 
that they will not be deported by the British authorities to 
Communist China where they will be persecuted. 

The applicable statute is Section 243(a) (7) of the Immigra- 
tion and Nationality Act of 1952, 8 U.S.C. § 1253(a) (7), which, 
in such a case as this, provides for deportation “to any country 
which is willing to accept such alien into its territory”. The 
British visa officer in this port has advised the Immigration 
and Naturalization Service that the documents held by plain- 
tiffs are valid for entry into Hong Kong. 


(33) 


(A-4) 


The statute does not require a guarantee from the accept- 
ing country that it will never deport the alien. While there 
is thus no requirement of anything more than acceptance, it 
is noteworthy that there is no indication that plaintiffs, under 
the papers in their possession will be anything less than perma- 
nent residents of Hong Kong or that their deportation thence 
to Communist China is likely. 

The motion is denied and the temporary stay vacated. 

So ordered. 


E. J. Drmocx, 
United States District Judge. 


Dated: April 17, 1958. 


U.S, GOVERNMVAT PRINTING OFFICE: 1968 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,696 


PETER YING 
and 
WONG CHAI LIANG, 


Appellants, 


ROBERT F. KENNEDY, 
Attorney General of the United States, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING 


Appellants move for a rehearing of the appeal herein and as grounds 
therefor set forth the following reasons: 


I 


AS TO THE QUESTION WHETHER THE WARRANTS OF DEPORTATION 

ARE DEFECTIVE FOR FAILURE TO STATE THE COUNTRY TO WHICH 

THE APPELLANTS ARE TO BE DEPORTED 

The opinion of the Court posits its holding that "neither the Act 

nor the regulations expressly require * * * the warrant to designate 
the country to which the alien is to be deported * * *" (slip opinion, 


p. 5) upon assumptions which appellants believe are erroneous. 


(A) First, the Court states that the warrant of arrest issued under 
Section 242(a) of the Act, 8 U.S.C. 1252(a), "has spent its force when the 
final order of deportation is entered" and that "when suchiorder has been 
entered (the warrant of deportation) is issued and under it| the alien, if 
not already in custody, is taken into custody and thereafter actual or 
constructive custody of the alien is maintained until the Attorney General 
has determined the country of deportation and then the alien is deported 
to such country". Ibid. 


This statement underlies the Court's conclusion that "the determina- 
tion of the country of deportation depends upon facts to be ascertained, 
conclusions to be reached, and decisions to be made by the Attorney 
General after * * * the warrant of deportation (has been) issued (and that) 
* * * it must follow that the country of deportation should/not and, indeed, 
could not be stated in such * * * warrant". Ibid. pp. 5-6. 


The regulations of the Immigration and Naturalization Service and 
its administrative practice fail to support the Court's summary of the 
warrant procedure. 


8 C.F.R. 242.2(a), which relates to the issuance of "warrants of 
arrest" under Section 242(a) of the Act, provides: 


"At the commencement of any proceeding under this part, 


or at anytime thereafter and up to the time the respond- 


ent becomes subject to supervision under the authorit 


contained in Section 242(d) of the Act, the respondent may 


3 


be arrested and taken into custody under the authority of 

a warrant of arrest issued by a district director when- 

ever, in his discretion, it appears that the arrest of the 

respondent is necessary or desirable * * *." (Under- 

lining supplied.) 

Thus, far from "spending its force" after the entry of a final order 
of deportation, the warrant of arrest, not the warrant of deportation, is 
the mechanism which the regulations provide for taking an alien into 
custody during the six-month period the Attorney General is given to 
detain an alien pending the effectuation of his departure from the United 
States under Section 242(c) of the Act, 8 U.S.C. 1252(c). Thereafter, 
there is no authority to detain an alien, actually or constructively, but 
merely to supervise him so as to assure his availability for deportation, 
8 U.S.C. 1252(d). United States v. Witkovich, 353 U.S. 195, 198. But the 
power to supervise arises from the "final order of deportation as defined 
in subsection c" (of 242), not from the warrant of deportation, 8 U.S.C. 
1252(d). 


(B) Second, the Court's opinion seems to assume that "actual or 
constructive custody of the alien" is maintained under the warrant of 
deportation "until the Attorney General has determined the country of 
deportation". Slip opinion, p. 5. 


The administrative proceeding involving one of the present appel- 
lants indicates that this is not so. 


A final order of deportation was entered against appellant, Wong 
Chai Liang, on July 17, 1958 (J.A. 10). The Attorney General's right to 
custody, actual or constructive, over the appellant, therefore, terminated 
six months from that date, 8 U.S.C. 1252(c)(d). United States v. Witkovich, 


supra. But it was not until more than a year later, on September 2, 1959, 


when appellant was neither in the physical or constructive custody of the 
Service that Hong Kong was chosen as the place of deportation (J.A. 8). 
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(C) The Court also assumes because Section 243(a) of the 1952 
Act, 8 U.S.C. 1253(a), unlike the 1907 Act, 34 Stat. 898, provides alterna- 
tive countries for deportation, that it is impossible for the Attorney 
General to state the country of deportation in the warrant. Slip opinion, 


pp. 5-6. 


The Court has overlooked the administrative practice used by the 
INS to implement the statutory provisions of Section 23 of|the Internal 
Security Act of 1950, 64 Stat. 1010, 8 U.S.C. Supp. V 156 (a), which is 
the origin of the present Section 243(a). 


The INS Immigration Manual provided in February, 1951 (p. 7100.1): 


"The warrant is to state that upon the basis of a hearing 
before an authorized immigrant inspector 'an order has 
been duly made that the alien (identify the alien by name) 
who entered the United States at 

is subject to deporta- 

tion under the following provisions of the laws of the United 

States, to wit' (The charge or charges named in the order). 

It is also to state the place to which the alien is to be de- 

ported, and at whose expense deportation is to be effected." 1 

If it was possible for the Attorney General to state the place of 
deportation in the warrant in 1951 under the Internal Security Act of 
1950, it can scarcely be said with accuracy that "the procedures pro- 
vided for in the (1952) Act", which are not substantially different, pre- 
clude naming the country of deportation in the warrant. Slip opinion, 


p. 6.7 


(D) The Court's opinion states that the notice of the place of 
deportation given to the aliens "comported with the procedures intended 


The Immigration Manual also stated that a "warrant may be * * * amended 
to meet existing conditions * * * (p. 7100). Thus, should it be necessary to 
change the place of deportation, the warrant can be amended in the same fashion 
now used to amend, or rescind other notices. Cf. J.A. 5, changing the place of 
deportation from China to Hong Kong. 


2 The administrative file of Carlos Marcello, A2 669541, lodged with the 
District Court in Marcello v. Kennedy, C.A. 1035-61, indicates that even under 
the 1952 Act, the Attorney General has been able to state the country of deporta- 
tion in the warrant. Part II, Record File, Amended Warrant of Deportation, dated 
October 20, 1955. 
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by * * * the Act * * *''. Ibid. On the day on which the Court announced 
its opinion here, another division of this Court considered a question of 


statutory construction in the light of administrative practice and legisla- 
tive intent in Empire State Highway Transportation Association, Inc. v. 
Federal Maritime Board, et al., No. 15,840, decided April 27, 1961 
(Fahy, Danaher, Bastian, Circuit Judges). 


In language especially relevant here, the Court said: 


“Approval of an administrative interpretation is not 

lightly to be laid at the door of Congress; but the evi- 

dence of awareness by Congress of the Board's inter- 

pretation over a very considerable period during which 

Congress considered the legislation several times with 

no change in (the statute) as administratively interpreted 

cannot be ignored * * *, If a different position is now to 

be adopted we think it should be at the hands of Congress 

rather than required by the courts."" (Slip opinion, pp. 9, 

12.) 

Appellants have previously set forth in their briefs abundant evi- 
dence that the prior administrative practice of issuing warrants of 
deportation specify the country of deportation was set before Congress 
at the time of enactment of the present statute. Br. 7-10. Reply Br. 3-6. 
Appellee, for his part, has set forth no material in his brief to show a 


legislative intent that the prior practice be modified. 


In view of the acceptance by another division of this Court of the 
principle set forth in National Labor Relations Board v. Gullett Gin Co., 
340 U.S. 361, 366, appellants believe that the Court here should reconsider 
the applicability of that principle to the statute here. 
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WHETHER ON THE RECORD DISTRICT DIRECTOR HAS DESIGNATED 
THE COUNTRY TO WHICH THE APPELLANTS ARE TO BE DEPORTED 


Appellants’ position has been that the designation of the country of 
deportation required by 8 C.F.R. 243.1(b), must be made on the warrant 
of deportation which, as the record indicates, has been issued by the 
District Director of the Immigration and Naturalization Service. If the 
Court is to adhere to its ruling that the warrant requires |no such desig- 
nation, then on the record here, the District Director has/failed to make 
the designation required of him by 8 C.F.R. 243.1(b). 


The letter on Form I-166 and Notice on Form I-294 to appellant, 
Ming Ying (J.A. 4, 5) and the letter on Form I-166 to appellant Wong 
Chai Liang (J.A. 8) are not issued by the District Director, but by various 
of his assistants, and they are not, in themselves, designations of a place 
of deportation. 


The Attorney General's regulations have the force of law and must 
be complied with to sustain the execution of a warrant of deportation. 


United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260. 


This question has not been decided by the Court. Its opinion ex- 
pressly limits its ruling to a finding that the notices provided the appel- 
lants "fully met the requirements of the Act". Slip opinion, p. 6. 


In view of the Court's decision that the District Director need not 


specify the country of deportation on the sole document, the warrant of 


deportation, which he has issued, appellants believe that a rehearing is 
required to determine the question whether there has been compliance 
with the requirement of 8 C.F.R. 243.1(b) that the "District Director 

* * * designate the country to which * * * an alien in the| United States 
shall be deported * * *"', 
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AS TO THE QUESTION WHETHER HONG KONG IS A COUNTRY 
WITHIN THE MEANING OF SECTION 243(a) OF THE ACT 


The Court has stated that the meaning of the term country "must 


be arrived at by a consideration of the context in which it is found and 
the purposes of the Act". Slip opinion, p. 6. 


However, the Court overlooked the relationship of subsection (a) 
to subsection (b) of Section 243. The construction which the Court has 
adopted, namely that a country is "a local and partially autonomous 
government * * * (which) * * * has authority to determine whether it 
will accept a deported alien from the United States", (Slip opinion, p. 7), 
has the effect of striking from the statute the provision in Section 243(b) 
which limits deportations to "political and territorial subdivisions" of 
countries to a time of war. 


Appellants can have no disagreement with the Court's opinion that 
a primary purpose of the Act is to increase the number of countries to 
which a deportable alien may be sent. However, the issue in the present 
appeal is not whether the appellants may be sent to Hong Kong. It is 
whether the United States may order him deported to Hong Kong, rather 
than to Great Britain of which Hong Kong is a subdivision. The appel- 
lants suggest that it is for Great Britain, as the country with which the 
United States maintains international relations, to decide where, among 
all of its territories and subdivisions, an alien deported from the United 
States is to be received. 


Clearly, a construction that Great Britain is the country to which 
the appellants are to be deported, rather than Hong Kong, will not reduce 
the number of places to which aliens may be deported, any more than 
would a decision that France must be the place of deportation rather 
than Paris. The whole, we have long been taught, is equal to the sum 
of all its parts. 


Wherefore, appellants respectfully request a rehearing of the 
appeal. 


Respectfully submitted, 


JACK WASSERMAN 
DAVID CARLINER 


Warner Building 
Washington 4, D. C, 


Attorneys for Appellants 


GORDON S. DALE 

JACKSON & HERTOGS 

WASSERMAN & CARLINER 
Of Counsel 
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A. Regardless whether the order or the warrant 
of deportation is the authority for expelling an 
alien, neither document here eerie the 
country of deportation 3 


The warrant is the immediate source of 
authority for deporting an alien 


1. The statute 
2. The regulation 


The warrant must specify the place of 
deportation ‘ R ‘ 
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REPLY BRIEF 


I. WHETHER THE WARRANTS OF DEPORTATION ARE 
VOID FOR FAILING TO SPECIFY THE COUNTRY TO 
WHICH THE APPELLANTS ARE TO BE DEPORTED. 


A, Regardless whether the order or the warrant of deportation 
is the authority for expelling an alien, neither document here specifies 
the country of deportation. Appellee has devoted a large part of his 
brief, to a delineation, historic and descriptive, of the functions of 
orders and warrants of deportation, his argument being) substantially 
that the order gives the Attorney General his authority to deport, but 
that the warrant is "purely an administrative device for executing the 
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order" (Br. 10) which, no matter its defects, cannot affect the appellee's 
power to deport an alien. 


Whether the order or the warrant vests in the Attorney General 
his authority to deport the appellants makes the appellee's case no 
better. Neither document here specifies the country (J.A. 6, 7, 9, 10). 


If, as appellee says, the present statute and administrative prac- 
tice have shifted the power to expel from the warrant to the order, then 
the rationale of Ex Parte Yabucanin, 199 Fed. 365, 367, and Ex Parte 
Callow, 240 Fed. 212, which has been accepted by the INS as "law", 
albeit "judge-made law" (sic) (Br. 23), as to the warrant, a fortiorari, 
now applies to the order. Whatever the "nomenclature or labels" 

(Br. 14), the order, the warrant, or the decision upon which the INS 
relies to deport an alien must specify the country to which he is being 
deported. 


It is no answer to say that neither the statute nor the regulation 
require the order to specify the place of deportation. The statutes of 
1907, 34 Stat. 898, 904, 905, and of 1917, 39 Stat. 889-90, contained no 
such requirement in express terms. Nor, at the time of those judicial 
rulings, did the current regulations. Neither is it an answer to say that 
notice by other means to the alien of the country to which he is to be 
deported remedies the defect. In Ex Parte Callow, supra, the alien was 
given notice that he was to be deported to England, yet notice did not 
give validity to the defective warrant. See also Ex Parte Gytl, 210 Fed. 
918, 924. 


B. The warrant is the immediate source of authority for deport- 


ing an alien. Nonetheless, appellants believe, whatever the function of 
the order of deportation, that it is the warrant which is used by INS 
under its current regulations as its immediate source of authority to 
deport aliens from the United States.’ 


: Although appellee has cited Gordon and Rosenfield, Immigration Law and Pro- 
cedure, Sec. 5.14, in support of his contention, nothing there corroborates his 
position. On the contrary, the text states that the warrant is the "process 
supporting any coercive measures that may be required * * *," p. 591. 
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Appellee's argument in reply is based, first upon distinctions 
which he believes he sees between the Immigration and Nationality Act 
of 1952 and prior statutes, and second, upon a reading of the relevant 
regulations which eliminates the function of deporting an alien from 
what INS has termed, in the regulation as well as on the document, a 
“warrant of deportation". 


1. The statute. In support of his first argument appellee lays 
heavy stress upon the fact that the present statute "nowhere mentions 
warrants of deportation" (Br. 10). He contends that "Congress * * * 
abolished all statutory foundation for warrants * * * by recasting * * * 
all relevant provisions (in the statute) in terms of orders of deportation 
where they had previously been in terms of warrants" (Br. 26), and 
concludes that rather than providing a "gloss of congressional approval" 
of the practice of issuing warrants of deportation which specify the 
country to which aliens are to be deported, the 1952 Act|indicates an 
implicit ratification of a change in practice (Br. 27). 


Legislative History. The written legislative materials 
fail to support appellee's inferences. As has been indicated, the enact- 
ment of the 1952 statute was preceded by an exhaustive study of immi- 
gration practices which was published in Senate Report 1515, 81st Cong., 
2nd Sess. (1950). Following this study, which included numerous 


recommendations for changes in practice, S. 3455 was drafted with the 


assistance, among others, of the Immigration and Naturalization Serv- 
ice and was introduced in the 81st Congress by Senator McCarran. 
This bill was then subjected to a thorough 525-page analysis by INS 
which "checked each of its thousands of provisions," as |a result of 
which the bill was revised. Thus modified, new versions were intro- 
duced in the Senate as S. 716, and in the House as H.R. 2379, which, 
with further refinements, ultimately became the Immigration and 
Nationality Act of 1952. S. Rep. 1137, 82nd Cong., 2nd Sess., p. 3. 
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The review of the functions of the order and the warrant of de- 
portation contained in Senate Report 1515, reveals no disapproval of 
the procedures which the Service had developed to implement the 1917 
Act. See pp. 624-635. These procedures included, in the period 1947 
to 1950, when the study was made, as appellee concedes (Br. 22, 23), 
the issuance of orders of deportation which set forth the ground upon 
which an alien is to be deported and the issuance of warrants of deporta- 
tion which specified the authority upon which the alien is to be deported 
and the country to which he is to be deported. 


S. 3455 which was introduced in the Senate "simultaneously with 
the filing of Senate Report 1515" (S. Rep. 1137, 82nd Cong., 2nd Sess., 
p. 2), refers variously to "warrants of deportation" and "orders of 
deportation.” Sections 241-242. In setting forth the classes of aliens 
who were to be deported under its provisions (comparable to Section 19, 
Immigration Act of 1917, 39 Stat. 874, 889, 8 U.S.C. 155) S. 3455 pro- 
vided as Section 241(a) that "Any alien in the United States * * * ‘Shall 


be subject to deportation who * * *"" (underlining supplied). 


Section 243(a) of S. 3455 (comparable to Section 20, Immigration 
Act of 1917, 39 Stat; 874, 890, 8 U.S.C. 156), provided that "The depor- 
tation of an alien in the United States provided for in this Act * * * 


shali be directed by the Commissioner to the country promptly specified 
by the alien * * *."' 


In the INS analysis of S. 3455 (On File, U.S. Supreme Court 
Library) the Service noted with regard to Section 241: 


"As drafted, the opening clause of subsection (a) merely 
provides that certain aliens shall be 'subject to deporta- 
tion’. We are unable to find anywhere in the bill a specific 
command that aliens shall be deported, or any reference 
to the person who would order such deportation which 
would correspond to that part of Section 19(a) of the 1917 
Act which now specifies that deportable aliens "shall, upon 
warrant of the Attorney General, be taken into custody and 
deported’. We believe that it would be highly desirable, if 
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not essential that some such language be included 
bill and we therefore recommend that the opening 


in this 
clause 


of subsection (a) be changed to read ‘Any alien in the 
United States including an alien crewman shall, upon the 


order of the Commissioner be deported who * * *' 
(Underlining supplied.) 


Al 
. 


This recommendation, with the substitition of the Attorney Gen- 


eral in place of the Commissioner, was adopted in all of 


versions of the legislation and was ultimately enacted. 


In its analysis of Section 242 of S. 3455, INS noted 


ing of the proposed section "appears to be objectionable 


the subsequent 
8 U.S.C. 1251. 


that the word- 


in many re- 


spects"'. Although the phrase "warrant for the deportation of any alien" 


appears in Section 242(b) of the bill, the analysis made neither comment 


nor objection as to that usage.” 


The phrase “order of deportation" which appears 
Cf. 8 U.S.C. 1252(b) at 8 U.S.C. 1252(c), (d), (e), and (f), 
addition of the word "final", is identical with the phrase 
S. 3455 as originally introduced. 


in the statute, 
except for the 


used in 


In its detailed analysis of these subsections of Section 242, the 


INS made no point of the fact either that the phrase "order of deporta- 


tion" constituted a change from the term "warrant" appearing in the 


prior statute, or that there was a divergence in S. 3455 between the use 
of the word "warrant" in Section 242(b) and the term "order of depor- 


tation" in the other subsections. 


As to Section 243(a), INS commented that it is ''de 


place provisions now found in Section 20 of the 1917 Act". 


signed to re- 


It made 


numerous recommendations for changes in the proposed section. What 


is relevant here is that no proposal was made to change 


the warrant 


procedure, although the comments were made by the INS in 1950, ata 


5 In proposing a rewording of the section, the analysis substituted the phrase 


"final order of deportation" to serve for two other terms used 


in the bill: 


"warrant for the deportation of any alien" and "finding of deportability". Sec- 


tion 242(b), as enacted, followed neither version. Cf. 8 U.S.C. 


1252(b). 
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time when it abided by the requirement that warrants of deportation 
specify the country to which an alien was to be deported. 


The only proposal made by INS, pertinent here, was that the 
alien's designation of the country to which he is to be deported be made 
“before the entry of an order of deportation". 


In the light of the materials which have gone into the making of 
the 1952 statute, the appellee infers much more than the legislative his- 
tory justifies when he says that Congress abolished "all statutory 
foundation for warrants of deportation" - and more - that it has ratified 
the abandonment of the long-standing administrative practice of both 
issuing such warrants and writing them with such specificity that the 
executing officer's authority to deport an alien to a particular country 
was expressly stated. 


The significance which appellee seeks to attach to the fact that 
the phrase "warrant of deportation" does not appear in the present 
Statute is thus vastly exaggerated. As appellee himself candidly states 
on other pages of his brief, many of the changes in the statutes have 
been in the “innocuous area of nomenclature * * * and labels". While 
a distinction has developed in the administrative practice in the function 
of warrants and orders, it is plain that the change in wording in the 
statute is not "one of substance running counter" to the congressional 


understanding of existing administrative practice. Cf. Rogers v. Cheng 
Fu Sheng, 108 App. D.C. _, 280 F. 2d 663, 665. 


This observation is borne out here by the fact that when INS 
noted the omission in Section 241 of a specific command that aliens 
shall be deported to correspond with the warrant clause in the 1917 
Act, it recommended that "some such language" be included in the pro- 
posed legislation. Inasmuch as INS itself has categorized the phrase 
now appearing in 8 U.S.C. 1251(a) as being intended merely to provide 
a "specific command that aliens shall be deported", appellee can 
scarcely support the far-reaching intent which he now offers. 
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In any event, appellants suggest that appellee is not reading the 
right sections of the statute. It is Section 243, 8 U.S.C. 1253, rather 
than Sections 241 or 242, 8 U.S.C. 1251 and 1252, which provides the 
present statutory basis for warrants of deportation. For it is that 
section which requires that "deportation * * * shall be directed by the 
Attorney General to a country * * *"'. (Underlining supplied.) 


This phrase, contributed originally by the Internal /Security Act 
of 1950, 64 Stat. 987, 1010, and readopted in the 1952 codification, was 
enacted while the warrant procedure was iin effect and) in- 
cluded the designation of the country on the warrant. It manifestly 
intends process in the nature of a warrant to compel the removal from 
the United States of an alien whose "deportation has been provided for" 
in the statute. 8 U.S.C. 1253(a). 


Appellants are not lonely in their opinion. The "Authority" set 
forth by INS in 8 C.F.R. 243, which provides for the issuance of war- 
rants of deportation, states that it is applying sections 242 and 243 of 
the statute. 


Thus INS itself has invoked as its basis for issuing such warrants 
not only Section 243, but one of the very sections of the $tatute which 
appellee here suggests abolished their statutory foundation. 


Nothing in the appellee's recitation of the history of deportation 
provisions in the immigration statutes from the Alien Act of 17 98 to 
the Immigration and Nationality Act of 1952 rebuts appellants’ observa- 
tion that Congress has given its "gloss of approval" to the warrant 


procedure, including the practice of setting forth on the warrant the 


country to which an alien is to be deported (Br. 10). 


2. The regulation. Appellee says that the function of the 
warrant, under the regulation in issue here, is not to deport the alien 
but it is "just to tak(e) (the alien) into custody". Insofar|as the war- 
rant relates to deportation, its function is "merely an official piece of 
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paper * * * the place where the officer may make an appropriate 
endorsement nothing the order's execution * * *" (Br. 11, 12). 


If nothing else, appellee's argument here is fanciful. It seems 
too plain to be overcome by casuistry that the regulation is intended to 
accomplish the deportation of aliens who have been ordered deported 
under a final order of deportation and that the warrant is intended as 
the authority for effecting the deportation. 


When the purpose of INS is "just to take the alien into custody", 
its authority derives not from Section 243 of the regulations and the 
corresponding provision in the statute, but rather from Section 242, 

8 U.S.C. 1252, and 8.C.F.R. 242. It has long since been settled — from 
Wong Wing v. United States, 163 U.S. 228, 235, to Marcello v. Nabers, 
United States Supreme Court, October Term 1955 (Black, J.), that 
except for the limited circumscription contained in Section 242 of the 
present statute,° there is no power in the executive "just to take an 
alien into custody" or to "restrain an alien of his liberty" (Br. 11), 
unless it is for the sole purpose of effecting immediate deportation. 

It is for this reason that 8 C.F.R. 243 has been written to provide for a 
"warrant of deportation" not, significantly, for a "warrant of arrest" 
in contradistinction to 8 C.F.R. 242.1. Cf. United States v. Witkovich, 
353 U.S. 194. It is for this reason, also, that 8 C.F.R. 243.3 expressly 
provides that an alien not in custody "shall be taken into custody under 
the authority of such warrant of deportation". 


But the specification of this authority does not, as appellee parses 
8 C.F R. 243.3 (Br. 11) read out of the regulation the requirement that 
the alien be deported "upon issuance of a warrant of deportation". Thus, 
INS issues the warrant of deportation after an order of deportation has 


$ Upheld by the Supreme Court in Carlson v. Landon, 342 U.S. 524. 
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become final regardless whether the alien is in custody. Were the 
function of the warrant of deportation "just to take the alien into 
custody", its issuance for aliens in custody would be a purposeless 
activity, a kind of behavior which the appellee should hesitate to 
ascribe to himself. 


Nor is there any merit to appellee's notion that the warrant of 
deportation otherwise is no more than the piece of paper where an 
INS officer records the execution of the order of deportation. 


The warrant of deportation, which has been prescribed by the 
Attorney General, and has the same legal effect as a regulation (see 
8 U.S.C. 1103) does not reflect this limited function. It states, some- 
what more augustly than the purpose of making records requires, that: 
"* * * the undersigned officer of the United States, by 
virtue of the power and authority vested in the Attorney 
General under the laws of the United States and by his 
direction, do hereby command you to take into custody 
and deport the said alien pursuant to law * * *. For so 
doing this shall be your sufficient warrant * * *." (See 
JA. 6, 9.) 
Clearly, a document which employs this language is no form for 
bookkeeping. 


C. The warrant must specify the place of deportation. Appellee 


insists that regardless of the function of the warrant of deportation, 
there is no requirement in the statute or regulation that it specify the 
place of deportation, and that, in any event, the absence of the designa- 
tion here affects no "substantive 'right'"’ of the appellants (Br. 12, 13). 


Little more need be said in response to this argument than has 
been previously urged by appellants in their main brief and earlier in 
this Reply Brief. 


* Section 243.1, 17 F.R. 11516 (8 C.F.R. 243.1, 1952 ed.) provided that "In any 
case in which an order of deportation becomes final a warrant of deportation 
shall be issued". (Underlining supplied.) The present wording is different (see 
Br. 4), but there has been no change in the administrative practice of issuing the 
warrant without regard to alien's status, in or out of custody. 
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It seems self-evident that a statute which requires the Attorney 
General to direct the deportation of aliens to a prescribed country is a 
command that the Attorney General's directive specify the country. 


But even if it were not self-evident, the fact that when the statu- 
tory language here was enacted, the Attorney General's directives did 
designate the country of deportation on the warrant demands a reading 


of that requirement into the statute = When this is reinforced by the 


fact that the Attorney General and his predecessors, the Secretary of 
Labor, and the Secretary of Commerce and Labor, conformed to this 
practice, at least since 1912, under constitutional compulsion, albeit in 
construction of prior laws, there seems scant reason to read the 


requirement out of the present statute. 


As for the regulation, appellants believe that appellee reads it 
with myopic vision. Whatever reading is given to the regulation, it must 
be in context of the statutory requirements in 8 U.S.C. 1253 that the 
Attorney General direct the deportation of aliens to appropriate coun- 
tries as set forth in subsections (a) and (b) and that the cost of removal 
be charged as set forth in subsections (c) and (d). Cf. United States v. 
Witkovich, 353 U.S. 194, 199, for a warning against reading the present 
statute "in isolation" and with the "tyranny of literalness". 


Similarly, the provisions of 8 C.F.R. 243.1 must be read in con- 
text with any other regulations, including 8 C.F .R. 242, and other sec- 
tions of 8 C.F .R. 243, which relate to the procedure for deporting 
aliens from the United States. 


What appears from this reading is that the warrant of deportation 
is the sole document prescribed in 8 C.F R. 243 which contains a direc- 
tive that an alien be deported. The "Notice to Alien of Country to 
Which His Deportation Has Been Directed * * *", Form I-294 (J.A. 5), 
obviously is not such a directive. On its face, the form is merely a 


° See National Labor Relations Board v. Gullett Gin Co., 340 U.S. 361, 365, 
and other cases cited at fn. 2, Appellants’ Brief, p. 9. 
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notice. It directs no one to do anything, other than advising the alien 
to "arrange his personal affairs". In addition, it has been issued by an 
acting assistant district director for deportation, while the regulation 
requires that the designation of the country be made by the District 


Director. 


Nor is the letter, on Form I-166 (J.A. 4, 8), the required direc- 
tive. It too has been issued by an acting assistant district director for 
deportation, rather than by the officer required to designate the country 
of deportation, and is intended, in any event, to provide information to 
the alien as to the time, place, and travel arrangements for his depar- 
ture. Neither is the directive contained, as appellants have indicated 
in their main brief (13-14), in the notices to the transportation lines. 
Cf. 8 C.F.R. 243.14. Other than these forms, there are no other docu- 


ments prescribed in the regulations for directing the removal from the 
United States of an alien who has been ordered deported.° 


Although appellee suggests that "two pieces of paper will do as 
well" as one (Br. 13) for executing the deportation of appellants and 
for designating the country to which they shall be deported, appellee, 
who has control over all of the pieces of paper (8 U.S.C./ 1103), has 
failed to produce even one piece of paper which contains' the designation 
required by 8 C.F R. 243.1(b).” 


The short of it is that unless the warrant is the process through 
which the district director "exercises the authority contained in Sec- 
tion 243 of the Immigration and Nationality Act to designate the country 


. Appellants have indicated earlier their reason for believing that the order of 
deportation is not the directive intended by Section 243. In any event, as we have 
suggested under Part A, that order too lacks the required designation and cannot 
contain it, as appellee notes, because it is issued by a special inquiry officer who 
has no authority to designate the country of deportation (Br. 12), 


. This, even if appellee were correct in his contention that the designation need 
not be made in the warrant, on this record, the District Director has failed to 
make the designation at all. The attempted deportation of appellants would there- 
fore be invalid for failure to comply with 8 C.F.R. 243(b). 
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to which, and at whose expense an alien in the United States shall be 
deported * * *", 8 C.F.R. 243(b), the Attorney General, so far as can 
be determined from the regulations and the prescribed forms, has 
overlooked providing a mechanism whereby the District Director can 
perform his function. 


Since oversight, like purposeless activity, is not lightly to be 
imputed to the executive, and since a reading of 8 C.F.R. 243.1, which 
treats its two subsections as interrelated, will save the Attorney Gen- 
eral from both charges, surely the appellee should favor that reading. 


Appellants have previously noted in support of their view that the 
warrant is the document for making the designation required by 8C.FR. 
243.1(b) the fact that the appellee has construed that subsection "to re- 
quire that the warrant of deportation designate at whose expense the 
aliens are to be deported" (Br. 11), their argument being that in view 
of the language of the regulation and its statutory source, what applies 
for charging expenses, a fortiorari, applies for designating the country 
of deportation. 


With less than his usual candor, appellee seeks to avoid the effect 
of the Attorney General's construction of the regulation. For he ob- 
Serves that all that can be said as to appellants’ premise is that the 
District Director in this case "has construed the regulation as permit- 
ting him to set forth the expense item in the warrant * * *. This cannot 
be stretched," appellee states, "into a settled administrative practice 


of requiring the expense determination in the warrant". (Br. 13.) 


The facts are otherwise. The warrant of deportation appears on 
Form I-205 (reprinted as to appellants on J.A. 6 and 9), published by 
INS for use throughout the Service by all District Directors. All war- 
rants of deportation expressly set forth at whose expense the deporta- 
tion is to be charged. The phrase "at the expense" is printed on the 
form; the account to which the expense is to be charged is filled in. 
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This determination not only is made on the warrants uniformly by all 
District Directors, but in view of the responsibility of the Attorney 
General for prescribing the forms used by INS (8 U.S.C. 1103), the 
practice must be regarded as being required in conformity with the 
mandate of 8 C.F .R. 243.1(b). 


The importance which appellants give to this construction of the 
regulation by the Attorney General is warranted, they believe, because 
the requirements both for designating the country and for determining 
the financial obligor arise from the same section of the statute, the 
former from 243(a) and (b), the latter from 243(c) and (d), and they 
have each been implemented by the same sentence of 8 C.F R. 243.1(b). 
When the Attorney General has provided no other document for desig- 
nating the country or for charging the expense of deportation, and when, 
pursuant to 8 C.F.R. 243.1(b), he has chosen "to designate * * * at 
whose expense an alien * * * shall be deported" on the warrant, surely 
this administrative construction by the appellee can be cited against 
his argument in this Court that the identical sentence in the identical 
regulation does not contemplate the use of the warrant for making the 
designation of the country. 


Finally, appellee reflects a somewhat hoary concept of the nature 
of a deportable alien's rights. Cf. United States ex rel. Ueberall v. 


Williams, 187 Fed. 470 (S.D. N.Y., 1911) (Hand, J.), with) United States 
ex rel. Ng Hen v. Sisson, 220 Fed. 538, 540 (S.D. N.Y., 1914 (Hand, J.). 
Even an alien under an order of deportation who seeks merely an act 
of "administrative grace", United States ex rel. Hintopoulos v. 
Shaughnessy, 353 U.S. 72, 77, the suspension of his deportation, is en- 
titled to compliance with the administrative regulations., United States 
ex rel. Accardi v. Shaugnessy, 347 U.S. 260. 


The aliens here who seek compliance with a statute which re- 
quires the Attorney General to direct their deportation to an appropri- 
ate country, and with a regulation which requires that the District 
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Director designate on the warrant of deportation the country to which 
they shall be deported, are entitled to no less. Whatever substitute 
procedures appellee may believe comport with "civilized standards of 
fairness" (Br. 13), due process requires adherence to the regulations 
which the Attorney General has promulgated. Bridges v. Wixon, 326 
U.S. 135, 153. Mahler v. Eby, 264 U.S. 32. 


At minimum, appellants are entitled toa warrant, in words of 
Ex Parte Callow, 240 Fed. 212, which have not been rendered inapposite, 
either by changes in the statute or in the administrative practice, which 
"expressly name(s) the country to which (they are) to be taken * * *. 
That right should not be left to the determination of the officer execut- 
ing the warrant (or to INS employees who are without authority (JA, 4, 
5, 8) or to the transportation company * * * as their judgment or 
convenience may dictate"’. 


The warrants of deportation here fail to provide this minimal 


requirement and are void. : 


Il. WHETHER THE BRITISH CROWN COLONY OF HONG KONG 
IS A 'COUNTRY' WITHIN THE MEANING OF THE 
IMMIGRATION AND NATIONALITY ACT. 


Appellee understandably relies upon that definition of country in 
the Burnet decision which means a "political subdivision of the larger 
international unit * * * which has authority over a particular * * * 
subject matter". 285 U.S. 1, 5. 


8 Whether they may be amended judicially, as appellee says they may (Br. 18), 
or remanded to the Service for amendment does not affect the present invalidity 
of the warrants. The principles applicable to habeas corpus proceedings which 
appellee cites are not relevant here because appellants are not seeking release 
from custody. Inasmuch as the present action arises under the Administrative 
Procedure Act and is in the nature of a review of the act of an administrative 
agency, the appropriate course for this Court would seem to be to remand the 
case to the Immigration and Naturalization Service for amendment of the war- 
rants. 5 U.S.C. 1009: Cf. United States ex rel. Di Paola v. Reimer, 102 F. 2d 
40, 42 (2nd Cir.). 
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The difficulty with applying this meaning here is that it is done at 
the cost of ignoring both the legislative history of the 1952 Act and the 
express statutory provisions which distinguish between a country, 


8 U.S.C. 1253(a), a political or territorial subdivision thereof, 8 U.S.C. 


1253(b), and a colony or other component or dependent area of a 
governing country, 8 U.S.C. 1152(c). See pp. 21-22, Appellants' Main 


Brief. 


It has always been regarded as a cardinal rule of statutory con- 
struction that where the legislature, as here, has used terms, such as 
"political subdivision or colony", in one part ofa statute but the word 
"country" in another part, the judiciary should not read|the meaning of 
the former into the latter. United States v. Atchison T.|& S.F.R. Co., 
220 U.S. 37. Yet that is what the appellee urges here. 


Similarly, it has always been axiomatic that '"'* * * if possible, 
effect shall be given to every clause and every part of the statute". 


Ginsberg & Sons v. Popkin, 285 U.S. 204, 208; Ex Parte Public Bank, 
Ginsberg & Sons v. Popkin, eee 
278 US. 101, 104; Market Co. v. Hoffman, 101 U.S. 112) 115. 


But the construction which appellee seeks would render nugatory 
Section 243(b)(2) of the statute. 8U.S.C. 1253(b)(2). This section ex- 
pressly permits deportation of an alien "to any political or territorial 
subdivision" of a country. However, it conditions such |deportation upon 
the United States being "at war" and upon a finding by the Attorney 
General that deportation to the countries set forth in 8 U.S.C. 1253(a) 
is "impracticable, inadvisable, inconvenient, or impossible * * *"'. 

8 U.S.C. 1253(b). It further limits the deportation to such a subdivision 
to the "area which is proximate to the country of which the alien isa 


citizen or subject". 


Congress has thus circumscribed deportation of aliens to "politi- 
cal and territorial subdivisions" of countries to carefully defined con- 
ditions. It is not without significance that this provision first came 
into the immigration statutes during World War I, 57 Stat. 553 
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(infra 18,19) at a time when Congress was especially conscious that 
“any policy toward aliens is vitally and intricately interwoven with 


contemporaneous policies in regard to the conduct of foreign relations." 
Harisiades v. Shaughnessy, 342 U.S. 580, 588, 589. 


Notwithstanding all of this, appellee would permit deportation to 
Hong Kong, admittedly a "political subdivision", regardless whether the 
United States is at war and regardless whether the Attorney General 
has made the required finding that deportation to a country is not 
possible. Section 243(b)(2) would thus be written out of the statute. 


His justification for brushing aside the distinctions which Con- 
gress saw fit to enact is that, in the words of the Court below, this 
"would tend to achieve and not to defeat the aims of the 1952 Immigra- 
tion and Nationality Act" to "reduce the number of ‘undeportables'"', in 
the words of this Court in Rogers v. Cheng Fu Sheng, 108 App. D.C. 5 
280 F. 2d 663, 665, "by increasing the number of places to which an 
alien * * * may be sent". 


It seems too clear to warrant argument that even though the pur- 
pose of the present Act may be to "increase the number of places to 
which an alien may be sent", this cannot be accomplished by ignoring, 
indeed, by violating the statutory scheme which is set forth in the 
elaborate language which has been used here. 


The appellee, in any event, reads too much into the congressional 
purpose when he suggests that the statute is intended to achieve deporta- 
tion to an entity other than a country [except as provided by 8 U.S.C. 
1253(b)(2)], or that there is a purpose to override traditional patterns 
of international relations. 


The statute in question, 64 Stat. 987, 1010, gave aliens for the 
first time the right themselves to designate the country to which they 
shall be deported. See Marcello v. Brownell, No. 12,838, United States 
Court of Appeals for the District of Columbia Circuit. The Act of 1952 
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added the requirement that before the Attorney General may effect 


removal of an alien to other countries, he must first direct his depor- 


tation to the country of which the alien is a subject, national or citizen, 
8 U.S.C. 1253(a). See United States ex rel. Moon v. Shaughnessy, 218 
F. 2d 316, 318 (2nd Cir.). The statute requires also that before an 
alien can be deported to such a country, "it must be willing to accept 
him into its territory". See Lu v. Rogers, 164 F. Supp. 820, affirmed, 
sub nom. Rogers v. Lu, 104 App. D.C. 374, 262 F. 2d 471, United States 
ex rel. Tom Man v. Murff, 264 F. 2d 926 (2nd Cir.). 


Plainly, the statute has other purposes which must be respected 
regardless whether the basic "'intendment of the law" (J/A. 14) is to 
effectuate deportation. Burnet v. Chicago Portrait, 285 U.S. 1, is not 
to the contrary. It involved the determination of taxes due under a 
revenue act, the basic purpose of which manifestly is to obtain revenue, 
yet the Supreme Court construed one of the provisions of that statute to 
"mitigate the evil of double taxation" (285 U.S. 7). 


In any event, appellee's proposed construction of the statute does 
not facilitate the purpose of the statute. It is conceded here that the 
appellants are properly deportable to the United Kingdom of Great 
Britain. A warrant which directs deportation to that country, which has 
indicated its willingness to accept the appellants, will permit their 
deportation to any of the many political subdivisions comprising Great 
Britain. Thus, if the purpose of the statute is to enlarge the number of 
places to which an alien may be sent, it is better accomplished by 
directing deportation to the entity which has control over all of the 
places rather than to only one of the political subdivisions. It is not 
necessary for the purpose of effecting deportation for the Attorney 
General to specify, as he seeks to do here, where in Great Britain an 
alien shall be deported. 


Legislative History of 8 U.S.C. 1253(b). Appellants have reviewed 


in their main brief (17-19) the statute's legislative history which reveals 
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a change from the previous authority to deport an alien to a "port" and 
the congressional concern over the inability to obtain passports and 

travel documents from foreign consular officials and through the State 
Department from the "home authorities of the government concerned". 


Two additional notes to the legislative history have not previously 
been directed to the Court's attention, either here or in Rogers v. 
Cheng Fu Sheng, supra. 

First is the effect of the Supreme Court's opinion in Mensevich v. 
Tod, 264 U.S. 134, 136, 137, which held that: 

"The term ‘country’ is used in Section 20 (of the Immigra- 

tion Act of 1917)°to designate, in general terms, the state 

which, at the time of deportation includes the place from 

which the alien came.” (Underlining supplied.) 

Manifestly, under this construction, the term country may include 
a political subdivision from which the alien came, but such a political 
subdivision is itself not the country. 


The amendment contained in the Internal Security Act, 64 Stat. 
1010, as well as the reenactment of the amendment in the codified 
Immigration and Nationality Act of 1952, 66 Stat. 214, were enacted in 
the knowledge of this judicial construction. Thus, the definition which 
the Supreme Court applied to the term country in Mensevich must be 
regarded as having been accepted by Congress. Brewster v. Gage, 
280 U.S. 327, 337; National Labor Relations Board v. Gullett Gin Co., 
340 U.S. 361, 366. 


Second, the present 8 U.S.C. 1253(b) originated as an amendment 
to the 1917 statute, 8 U.S.C. 156, in the Act of July 13, 1943, 57 Stat. 
553. This amendment was adopted immediately following a decision of 
the Fourth Circuit in Delany v. Moraitis, 136 F. 2d 129 (May 27, 1943), 


2 The term "country" here originated in the amendment to Section 20 of the 
1917 Act. Its meaning there would therefore carry into the present statute 
unless there were a showing, not present here, of a congressional intent to 
modify it. 
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which, against a charge of "judicial legislation" applied the term 
country "to a situation which Congress did not foresee" (132). It per- 
mitted the deportation of a Greek national "to the custody of the Greek 
government in exile in England" and physically "aboard one of its 
vessels" (133) at a time when the territory of Greece was occupied by 
German military forces (130). 


In the light of the language in Moraitis opinion, the 1943 amend- 
ment which followed so soon afterward may be reviewed as congres- 
sional approval of that decision, but at the same time, it/must be 
regarded as an express limitation of the rule of that opinion toa time 
of war. 


Nothing in the legislative history of H.R. 10, 81st Cong., 1st Sess., 
which is the bill referred to in this Court's opinion in Rogers v. Cheng 


Fu Sheng, supra, 280 F. 2d 665, Fn. 5 (See S. Rep. 1515,|p. 638), or of 
the 1952 Act indicates any intent by Congress to modify the effect of 
the 1943 amendment. On the contrary, the 1943 amendment was re- 
enacted in virtually identical language in 8 U.S.C. 1253(b) and so must 
be deemed a reaffirmation of its original purpose. 


Significantly, in its absence, the enactment of the Internal 
Security Act's amendment in 1950 and the reenactment in the 1952 Act, 
might well have given congressional approval to the broad meaning 
attributed to the term country in the Moraitis opinion. Deportation of 
aliens might then have been effected to "governments in exile" and to 
"political subdivisions" regardless whether the United States is at 


peace or war. 


But unless the Act of Congress of July 13, 1943, as reenacted in 
8 U.S.C. 1253(b) is to be ignored, such deportations may not be permit- 


ted in peacetime. 


In the context of the Immigration Act of 1917, Mensevich, 


Moraitis, the 1943 amendment, and the 1950 amendments, all of which 
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have gone into the legislative history of 8 U.S.C. 1253, all that can be 
properly said is that while 8 U.S.C. 1253(a) may reflect an undoubted 


congressional purpose to enlarge the number of countries to which an 


alien may be deported, the provisions of 8 U.S.C. 1253(b), while permit- 
ting deportation, in addition to "governments in exile" and "political 
subdivisions" limits deportations to entities which are not countries to 
a time when the United States is at war. 


The Attorney General therefore is without the power under the 
statute to direct appellants' deportation to a political subdivision of the 
United Kingdom of Great Britain. 


Respectfully submitted, 
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